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Tt is unfortunate that those engaied in siuch an undertaking ag that
of the Fairhope Single Tax Corporation, an effort to further the great
cause of the equal right of men to the use of the earth, by a concrete
illustration, should not be able to work urnitedly together for their major
purpose, however mich they miight differ upon details.

This geems, however, too miuch for the “human nature” of some. The
disposition will sometimes manifest jtself—even among those who profess
aspecidl loyalty to the principle of democracy—tinding themselves in the
minority, to endeavor to ruin that which théy cannot rule.

Eu such spirit was conceived ‘the suit for dissolution of the Fuirhope
Single Tax Corporation, the decision of the Suprefie Court. of Alabama,
in which is given herewith. .

An aitorney, and concededly an able one--ti¢t a believer in the Single
Tax #s stated in his argument—was found, who conceived the idea that
the very right of existénce of the Corporation could be successtully at-
tacked in the courts. :

Suit was brought in the Chancery Court at Mobile, Ala. The
Plaintiff was répresented by Thomas M. Stevens, of the fivm of Stevens,
MeCorvey & McCloud, and the Fairhope Single Tax Corporation by its
attorney for many years, James . ‘Webb, of ‘Webb :& McAlpine, Mobile,
_with H. . Ring, of Houston, Tekas, as asgociate counsel. Defendant’s
attorney demiuired on twenty-two counts to the complaint. All demur-
rers were overruled by the Chancellor, and -appeal was taken from his
decigion to the Supreme CGourt of the State. .

Preposterous ag the contentions of Plaintiff’s counsel appearéd to the
counsel and officers of the Gorporstion, the riling of the Chancellor was

aceepted as warning that no effort shoutd be spared for the proper pre-
_seritdation of the case on appesl Single Tax lawyers of prorminence vol-
unteered their services, which were gladly accepted. Four able lawyers
of Memphis, Tenn.—Judge A. B. Pittman, Alex Y. Scott, Bolton Smith
and Robert S. Keebler, joined in filihg a véry able brief as “friends of
the court.” Fiske Warren, of Massachusetts, brought ‘with him from Bos-
ton his attorney, one of the ablest attorneys of that eity, Wm. II. Dunbar,
law partner of Louis D. Brandeis, for consultation with local counsel of
the :Corporation, and a beief ‘was filed by Mr. Dunbar. -And the Joseph
. Fels Estate employed G. I. & H. T. Sniith, of Mobile, lawyers of the
very highest standing in this State, to appedr in oral and written argu~
ment. All of these in addition to the very able efforts of Mr. Webb.

Thanks to the clear snd forcible presentation of the case by these
attorneys, and to the careful and open-minded consideration given it by
the members of the Court, the regalt of this evilly-conceived suit has been,
as ‘will be Seeh, 1o give the affirmative sanection of the highest {ribunal
of Alabama to the organization and methods of the IFairhiope Single Tax
Corporation. S
At the time of the institufing of the suit, the original bill of -com-~
plaint was published in full in the Fairhope Courier, with a reply thereto
by the Sectetary of the Fairhope Single Tax Corporation, and later, the
principal portion of the brief filéd by the Memplis attorneys referred to,
was also published in the Courier, Copies of these will be cheerfully fur-
nished, while they last, to those requesting same, and copies of the
amended complaint, démurrers, or any of the briefs Tiled will be fur-
tiished for the dost of copying. )
FATREOPE SINGLE TAX CORPORATION
Fairhope, Ala.




NOVEMBER TERM 1914-15
.. -1 Div. 870
FAIRHOPE SINGLE TAX CORPORATION
v. :
A.J. MELVILLE -
Appeal From Mablle Chancery Court

McCLELLAN I
The foIlowmg sct was approved and; lf valid, became operative on
~October 1, 1503: :
AN ACT To provide for the orgamzatlon and regulatlon of corpor—
ations ot for® pecuniary profit in the sense of paymg interest or divit
~ dends on stock, but for the benetit of its menibers through their mutual
co-operation and association.
“SECTION 1.-—BE IT ENACTED BY THE LEGISLATURE OF
{ ALABAMA, ‘That ten or more persons desiring to asgociate themselves
/' together, net for pecuniary proflt in the sense of pay"mg interest or divi-
dends on ‘stock, but for mutaal benefit through the application of co-
operation, smgle tax, or other econoirie pI‘Ill(}lpleS, may hecome a body
corporate in the manner followmg
48EC. 2-+The parties proposing to form such eorporation shall Fle
sith the Probate Judge in {he county in which % proposes to establlsh
itself, a declagation in writirig, setting out the mame of said proposed
corpora.ﬁon, the namies of the charter members, dnd the purposes of
said corporatlon
43RG, 3.—Ugon the filing of such declaratmn, the Judge of Probate
'shall issue to such corporation a charter -which shall be perpetualwsub-‘
i ject to revoeation at dny “time by the Leglslature of Alabama.

“SEC, 41t may eléct such officers ag it may deem necessary in
siich Teanner and for such terms ag it may prowde, and remove the same
at any time, anid adopt sicli constitution and by»-laws as 1t may see fit
1ot in conflict with the eonstitution and laves of this State.

“SEC b.—Sugh corporation ghiall have the powsr te buy, sell, and
Tease arid mortgige real ‘estate, to build and operate whatves, boats and
other means of trangportation and commumcatlon, build; erect and
operate water works, elecirie 11ght1ng and power companies, hbrarles,
gehools, parks, and do any other lawful thmg, ingident to its purpose,
for the mitual benefit of its members; and may admit such other persons
to participate in its benefits as it msy see fit and upon such conditions -
as it may impose.” The like provisions appear in Code, Sectlon 3573.

) DECLARATION OF INCORPORATION

‘; The Fairhope 8iniglé Tax Corporation was undertaken to be made
a body-corporate, in virtue of and in aeccordance with the authority of
the dbove enactment, on August 9, 1904.

The declaratlon of 1ncorporat10n c¢ontdined these recitals or asser—
tions:

“We, the undeI‘SIgned desiring to form a corporation iinder. the
provisions of an Aet for the Organizhtion of Corporations not for. pecu-

nizry. profit; in the. sense of paying mterest or -dividends ‘on stock, bt
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for the benefit of its meiibers through their raifadl. eozoperation and
assgeldtion, approved October 1st, 1903, do hersby declare:

) “The purpose of said corporation is to demonsttate the benseficiency,
utility and practicability of the single tax theory with the hope of its
general adoption by the Governwmients of {he future. In the meantime,
gecuring for ourselves and oiir children and sssocdiates the benefity to he
enjoyed from its application as fully as-existing laws will permit, and
to that end to conduct a model community free from all forms of special
privileges, secuiring to its nienihers therein equality of opiportunity, the
full reward of individual efforts and the ‘benefits of co-operation is
mattérs ¢f general concern, holding all land in the name of the corpora-
fhon aid paying 4l taxes on the same and improvements and- othiar per-
sonal preperty of lessess thereon, charging the lessees the fair rental
value, afid in the prosecution of its plans for the general welfare of its
members to do and perform all the acts and exercise all the powers per-
mitted under Section 5 of said Act” '

POWERS CONFERRED BY CHARTER

The charter ¢f the incorporation, omitting presently iumimportant
featires, containg these provisions: ¢ * * = * * o hereby declare
the parties aforesaid; their successors and associates, duly incorporated
under the name of The Fairhope Single Tax Corporation; that the exist-
ence of said corporation shall be perpetual subject to the right ¢f revo-
cation by the Tegislature. 8aid Corperation has the power to elect such
officers as it may deésm neéeessdary In such manmer asnd foir such terms as
it mdy provide, aid remove the same at any time, and adopt sich eonsti-
tution and by-laws as if niay see fit, not in conflict with the constitution
and laws of this Stdte. Such eorporation shall have. the power to-buy,
sell and leage Teal éstate, to build and operate wharves, boats and other
means of transportation and communication; buildy erect and operate
water works, electric lighting and power comparnies; lib¥aries, schools,
parks, and d6 any other lawful thing incident to its purpoge Ffor the
mutnal benefit of its menbers, and may admit stch other persons to
participate in its benefits a5 it dnay see fit and upon such conditions as
it may impose”

' The Constitution adopted by the incorporation embraces these pro-
vigiong:

“Belieyving that the eeonomie eonditions under whith we now live
and labor are ynnatural and unjust; in ‘vielation of natarzl rights, at war
with the nebler impulses of humanity, and opposed to its highest devel-
opment; and believing that it is ##possible by intelligent association,
upder existing laws, to free ourselves from the greater part of the evils
of which we complain, we, whoge nanies are hereunte subscribed, do
agsociste ourselves togather and mutually pledge ourselves to the prin-
ciples set forth in the following constitwtion: * % # * *

“Ttg puipose Shall be ‘to establish aurd eonduct a model eommunity
or colony, free from all forms of privite moropoly, and to secure to its
members thersin, squality of opportunity, the full reward of individual
efforts, and the benefits of co-operation in matters of general con-
cern.? * # %

- “Any person over the age of e,i_'ghﬁ.eiep wears wlose application shall
be approved by the Executive Couneil; and whe shall econtribute to .the

A bt o

e

Gorporation ové hundred: dollars; sh
provided that on petition of ten per cent of the
with the seerctary within thirty days:
the Executive Council, such applicat
that membership.” * * # B
“There shall be no individual ovwer f:1a
fion of the Corporation, bub the Corporation shall d:
entire membership; the title to 4ll lands upon which its
be maintainéd.” - e
“Frs Tands shall be equitably divided and leased:to member:
snaually appraised rental which shall egualize the var '
of loeation and matural gualities of different tracts and
the treasury of the Corporation for the common benefit of its
all values gttaching to sach lands, not ariging fEom the efforts
ditures of the lessees.” RS
' “T:and leagés shall convey full and absolute right to the uge and
control of lands so leased, and to the ownership and disposition of all:
improvements made or products produced the_ljeon»-so _l_ong as th'e lessee
shall pay the annually sppraised rentals provided in the f_oregomg ‘sec
tion, and nﬁay be -terminated by the lessee after six months’ notice in
writing to the Corporation and the payment of all rent die thereon.”
" feascholds shall be assignable, but only to members of the Cor-
; porét’ion. Quch assignments must be filed for .recgr-d in the office of the
Seé_ret_a_-r , and the person to whem the sane is assigned thereby hiecomes
{he tenant of the Corporation.” _ _
" «The Corporation shall have a prior lien on all property held by any
lessee upon the lands of the Corporation, for all arrearages of ref 2
et WTf apy lessee shall exact or attempt to exact from another a greater.

i valiue Tor the use of the land, exclusive of -impmvements,,t-han the rent

| paid by him to the Corporation, the Executive Couneil shall immediately

- i upon proof of such fact, increase the rental charge against such land.

{ 4o thie amount so charged or sought to be 'chargt_ad.”

b &N tages or ¢harpes of any kind other than. heetofore provided
shall 'b'_e"levi@'_d ‘by the .Cgrpora,_tion, upot the property or persons of _i.ts
members.” :

“A1l taxes levied by the State, County or 'I:‘oWnsh_ip, on the preperty
of the Corporation or any of its members held within its jurisdiction,
moneys and credits excepted, shall be paid out of the general fund of
the Corporation.” .

- ESSENTIAL PROVISIONS OF LEASE

Twro forms of leases, types of which are exhibited with the bill, have
Been used by the Corporation sinee its organization; and appmximately
266 leascs, to members and non-members, were in effect when this bill
was filed. The Corporation owned, at first, about 140 acres of land and
subsequently, mainly by donations, notably that of 2,200 acres made by
Josepl Fels, now deceased, it became the owner of about 4,000 acres ..Qf
jand., Some of the land is uhimproved and unleased, and some of its
lands, leased and unleased, are in the town of Fairhope and others olt-
gide thereof. o

The Complainant, Appélléee, is 2 member of the organization a_n_'d; a,
tenant of the".Corpora_tion. The contract of lease in general use by the




‘Corporatlon-landlord contains this stipulation: “The. said Tessee, his
heirs and successors, shall pay. to the Fairhope Single Tax Corporatmn,
its suécessors and assigns, the annual rental value of said land (descmbed
in the instrument), eéxclusive of his improvermeénts thereon; to be deter-
mmed by the sa1d Corporatlon through its Executlve Councﬂ or Board

lands as to equahze the varying advantages of locatlon and natural qual-
ities of its different tracts and convert into the treasury of tle Corpora-
tion for the cominion _be_neflt of "its lessees, all valwes attaching to such
lands, exclusive of improvements thereon.” . The lease further stipulates
for the dlscharge of all taxes (“meneys and eredits excepted") laid by
lawr tpon - the Tessees out of the, comimion fund, Provision i ziso made
1_1_1 the lease for the cofitingency of & diggolution of the Corpigration and
the theretipon recéssity to. distribute or to divide its assets among the
Tessees; ‘the purchase price in such cireumstances being ‘the actual value
of the whole or a part of the leased area exclusive of the improvements
thereon. TFurther provision is made in the lease for an afbitral valua-
tion of the leased larid and of the i¥provements thereon. -
: . COMPLAINANT'S ALTERNATIVE THEORIES

The Complainant’s (Appellee’s) bill proceeds on two alterhative
theories and for reélief appropriate to each. The first is 16 have the
Appellant declared a partnership that was dissolved by the death of
onie ‘of its members and te distribiite its assets: and this as the conge-
quence of the approval of the Agppellee’s. assertion that the act under

which the incorpoation was undetrtdker’ to be effeetive was and is in-,

x_rahdr.b:e(:aus_e ;_n viokition of the Constitutions; Federd] ard State, or of
the pu'bl.ic policy prevalent in ihis State and in this Nation, in respect
ef the methods and systems of taxation, which are immediztely opposed
to the theory. The other alternatfive, predicated of the Complainant’s
failure to sustsin the theory jush indicated, is rested 'up'on the idea
that the Corporatlon has failed and mast fail of its purpose to demon-
strate the “beneficienicy, utility and prachcabﬂ}ty «of the single tax Wlth
, the hope of ity general adaptioli by the governmetits of the futore;” and
that the Corporation’s affairs are hemg $o mismanaged as o un]usm-
:flably impose upon lessees hardship, diseriniination, injustice and oppres-
Sl()ﬂ
’ SINGLE TAX DISCUSSED, BY COQURT -
1t is to be readily conceded that sany Ieglsla.twe attempt to apply
or to enforce the “Single Tax System” would be dbsolutely void under
the Constitufion of Alabama. The basic idea of the “single tax,” as a
comncrete. suggestion, was presented, abdut the middle of the Eighteenth
Century, by TFrench writérs on Ecopomics. Considerations of a Philan-
thropi¢ nature chiefly inspired the efforts of these men. The late Henry

George, doubtless moved by like. considerations, appropriated the. con-

ceptions thus introduced; and in his notilile book entitfed Progress and
Toverty (1879) gave . to the theme and to the theory of Smgle Tax
videspread prominence and therein veduced its statémient, and the fea-
sons covimanding his approval of the theery and the proposed system,
to a more practical form. Tt is to be presiumed that in the. enactment

(1903) before. set out our lawmakers had referénce in ‘their employment’
of the descnptwe term, Single Tax principles, to the theory and under-.

9 .‘-

_Iy'in'g'_=-e_0_1_1_c'ep"t_i_0n-s of Single Tax, to the advocacy of whick Henry George
devoted his marked and unusual abilities. Without assuming to at all

elucidate the sitbject it will suffice to say in aid of the interpretation of
our enactment of 1608 that Henty Ceorge’s theory and his proposed sys-
tem of taxation comprehended -the governimental appropriation of the
rents of all land in the jurisdiction as the expressioh of the sovereign
power of taxation to afford the governmerit’s maintenance and susten-
ance, and the substantial restriction of the taxing power, for those pur-
poses, to that single source: thus, while leaving the established system
of private ‘owmership of land undisturbed, to worlk out the system of
Single Tax through the authorifative contrel and appropriation of thé
econiomic value of land. The object of the system the duthor proposed
was te approach as near as might be,n view of his avowed purpose not
to disturb the established order with respect to the private ownersIrnp
of practically all of the land, the public appropriation of all lands,—in
accordance with the fundamental principle thus stated by him: “We
must make land common property” {Progress and Poverty, p. 295) —by
exacting under the ostensible power of tazation the econcmic wvalue of
all the lands, which he held to be lhe rentals equal in amount to the
actual value of the use of the lands exclusive of their improvements. At
page 864 of his book it is said: “I do not propose cither to purchase or

to confiseate private property in lanmd. * * * ‘We may safely leave

them (land owners) the shell, if we take the kernel. It is nof necessary
to confiscate land; it is only necessary to confiscate rent.” ' Definitive of

the character and sovereignty of the power his proposal contemplated,

he contludes, on the same page, to condense his theory's staterment into
this systemic doctrine: “apprepriate rents by tazation,” aiid therempon
the author affirms thig: “in this way, the State may become the universal
landlord without calling herself so, and without assuming a single new
Function. In form, the gwnership of land would remain just as now. *
* % YFgr, veht being:-taken by the State in taxes, land, no matter in
whose name it.stood, or in what parcels it was held, would be really com-
mon properti, and every member of the community would participate in
the advantages of its ownership.” An ultimate purpose of the proposal
is “to abohsh“naxatlon save that upen land values.”—Progress and Pov-
erty, p. 365.
STATUTE NOT UNCONSTITUTIONAL

Ob¥iously, the enactment of 1903 and its counterpart in the Code of
1907, does not contemplate or attempt the applicition or enforcement
af a Single Tax system. It does not effect a change in any. degree of tax
systems or iax provisions, then or subsequently exisfing, by the imposi-

tion through that soverdign power of any feature of the Single Tax sys-

tem as Henry George has set forth his proposal in. that regard. The
taxable property of an incorporation created by that authority and. all
property taxable as that of individuzls, who are members or lessees of
the corporztion are subject to the same system of taxation, as far as
the government it concermed, that any other property is subject to in
this State So, the enactment affords no possﬂ)le basis Tor a conclugion
that it is invalid in conséquience of an effort to actually institute a, tax
méthod or system offensive to constitutional provisions, Federal or State

Section 5 of the enactment ehumierates the powers conferred upon
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a corporation organized unde® that autherity. Only the powers conm-
ferred, mcl‘admg the powers neeessanly imnplied from those expressky
conféerrved, may be exercised by an imstitation created by and under a

general law authorizing ineorporations of that character. —-Gra.11ger s Jarg

Co. v. Kamper, 73 Ala. 325, 241. The presumption is that enactments
are coustitutionally valid; and this presumiption prevails until it appears
beyord a reasorable doubt that the enactment under congideration is
violative of fhe organie Taw of fhe State or of the Nation—State ex
rel ¥ Greene, 154 Ala.; 249, 254; Stute ex rel v. Board of Comvrs; 180
Ala., 480, 499. Consistent with ‘this presumption it viust be seceptod
that norie of the powers in Section 5 of the enactment comiprehend the
suthotization of the corporation tc éxercise any power or to do any act
irecusistent with the Constltutlons —Jackson % Blham Mach. Co., 154
Alg., 464, 470. The phrase, 1n Section 5: and do any othier Iawful thmg,
mcldent to its pitepose, for the mutual benefif of its members; cannot be
interpreted as authomzmg any action by the mcorpora.ted entity incon-
sistent with the organic Taws: unless There is ti be accorded to the word
purpose in that _phra_se an effect which, when read in connection with
the broad object of the enactment, would authorize the exercise of powers
beyond those, obviously unobjectionable, enumerated in-Seetion 5. While
this statetnent may import a perhaps undeserved favor to the contention
Appellee malkes Jn this connection, yet it mlght be deferided as wpon the
fact that sueh enactments, suthorizing ihecrporatiofs, are generally ac-
cepted as con:ferrmg all powers “incidental to the (their} very existenice”

of the institutions thus and heieby created. —Granger's Ins. Co. v. Kam-
peE, supra. So, without sssuming 10 exclude, or deny ¢fficacy to, other
considerations that would probably lead to the same conclusion with
respect to the constitutionslity wel non of the enactment of 1903; we treat
that legislation as i it eotiferred ‘every power, the exercise of whieh
would necessatily and without offending the constitution centribute to
the promotion of the puipose of the exactment: thus casting the present
1nqu1ry irito this form: did the enactmenl contemplate and undertake the
guthorization of corporate eitities for a purpose Tneonsistent with the
eonstitutions? Giving due dhd deserved effect to the presumptlon gtated,

that the Legistative Department does mot intend the infraction of the
constitutions through the exercise of its finctions, as well as to the ob-
vioug fact that iio change in the system of taxation, as far as governments
dre concerneéd, was contemplated or attempted, it is to be conceded, for
the oceasion, that the purpese of the lawmakers, #s shown by this enact-

aent, was to authorize the creation of corporstions that would,—as be-

tween the meémbers thereof and ‘those contractudlly interested in the
corporation’s activities—observe and apply methods that comsist with,
demonstrate or illustrate the principles described in the first section of
the endetrment: the appioval snd adoption of the principles or the methods
being completely sibject to individuzl will or desire; and ‘thus affirma-
tively exonerating the enactment from the charge of imposing or éxért-
ing in the premiiges any governmental authorlty, in Fespect of taxzation,
inconsistert with systents or methods of ‘tuxation provided in the consti-
tutions, and slso negating a legislifive purpose to impose of to exert dny
governmentsl authonty in conflict with the constitutions in respect of
taxdtion. The question then is, is an énactment offensive to theé consti-

11

tutions which authorizes the creation of a corporation to apply,ﬂas be-
tween individials and the corporation and without denial or viclation of,
or infringement upon, any governmental rule or mhandate—oprineiples o
taxation that if atiempted to be translated into a rule of or mardate for
governmental action would offerd the organic laws?
RIGHTS OF CITIZENS ASSERTED

An affirmative response to this ghestion would necessarily involve
an affirmation of the existence in our constitutions of restrictions of 4
profound and far reachmg' character and effect:—vestrictions thai, if
recogmzed to be of constitutional authority, might, if not ihevitably, lead
to hitherto unanticipated restraints upoen primal righits and irominities,
generally heretofore accepted as being gusrafiteed by the organic ldws.
The constitutions are charters of governments, deriving their whole au-
thority from the governed. By necessarily conclusive provisions incor-
porated in them the entertainment of any notion that the fundamental
laws are iminutable is entirely precluded. Freedom of Speech, the Right,
of Assémbly and Petition, and the orderly processes demgned to effect
the revigion or spiendment of the constitutions are among the provisions
of the, constitutions partlcularly emphasizing fhe idea that these funda-
mental instruments were not established ag the immuitable expressions
of supreme law. So 11'. is ‘trite 1o say: the right to cliange necessarily pre-
supposes and recognizes the even higher right, to be ever lawfully exer-
ciged, of the governed or of any part. of the governed, to convene, to dis-
cuss, o conSLder, snd to experiment—without offending or violating
estabhshed lasw or personal or property rights—as the proponent, critic
or idedlist thay conceive fo be desirable to effect the improvement of
the government, either in ifself or in its reldtion to and influence upon
the yelfare of those subject to its anthority. So the organic laws canhot
be regarded as condemming or restraining; or inviting the restraint or
condemnation of, individual c¢oneeption, propaganda, or the illustration or
demonstration of ideas which offend no valid prohibitive or regulatory

law, or invade-or violate no perscnal or property right of another. Ex-

cept as forbidden or restraimed by organic law particularly applicable
to the artifical entities called corporatmns, it ‘would seem to be the asser-
tion of a gelf- deent truth to say: that which an individual may lawfully
do with or about his own possessions a corporation may be created and
authorized by law to do with its own posséssions: Marshall, in the Dart-
month College case, having thus defined snd described 2 corporation: ¥A
corperation is an artificial being, invigible, intangible, and exigting only
in contemplation of law. Being the mere creature of law, it possesses
only those properties which the charter of its ereation confers upon it,

- pither expressly or as ineidental to its very existence. These are such

as are supposed best caleulated to effect the object for which it was
created. Among the mest important are immertality (now restricted by
the Constitution of Alabama), and, if the expression may be allowed,

_individuality; properties by which a perpetual succession of many persons

are considerad as the sanie, and Mmay act as a sifigle individual. They
enable a corparatmn to manage iis own affairs, and to hold property” with-

- out the perpleging intricacies, the hazardous and endless necessity, of

perpetual conveydnces for the purpose of transmitiing it from hand to
hand, Tt is chiefly for thie purpose of clothing hodies of men, in suctes-
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sioh; with these gpa,l’i_.tie's and capacities, that corporations were imvested,
and 'are in. use. By these means, a perpetual succession of individuals
are capable of aetmg for the promotlon of the particular obJect like ‘one

unmortal belng -
CORPORATIONS MAY DO WHAT INDIVIDUALS MAY DO

© T H'individual property owmers, of an aggregation of individuals may
test, illustrate or demonstrate with their own roeans or materiils of pos:
sessions ideals ‘ot methods to which they a__c_corc_l a common adherence or
approval, and, in the processes adepted-invade or vielate no other’s right
and offend o pmhlbltory 0T regulatory laowr, 1t 18 not conceivable that

& cofporation eaninot be validly crested and authorlzed under like citcuri~ -

stances and oberated with like inngeénce of offense sgainst laws or
Fights, to test, iltostrate or demonstrate like ideals or methods: * Broadly
‘tongidered, a corporatlon is, in nature, but a convenience, a faeility; only
posSessitie the powers coriferred by ‘the creator upon it ‘and subject to
the walid, appropriste measures of control, surveillance and regulation
governménts thay impose to the anticipated or accepted advantage and
- welfate of the goveinments, of the corporation 4nd its members, of the
publie, and «¢f thoge othermse affected by or concerned in ‘the 1nst1tu-
tion’s dctivities:

The enactment of 1903 permits the creatmn of a corporation designed
to allow the incorporators and the ecovporation’s controllees to
illustrate and ‘demonstrate—with s own ‘property, means and efforts,
coupled with the presumed observance of contractial obhgatlons\ as-
sumed by others,—S" ¢ Tax or other economic principles without im-

palrmg, embarrassmg or vmlatmg any “Tedture or function of the systems
of taxation established in the drganie laws. That is the enabling purpose

of the exactment; gnd the powers conferred on the incorporation when
Dperfected are those contribiitive to the effectuation of that purpose—a
pirpose predicated of the motives of the élass who are described in See-
tion 1 of the enactment: a purpose designed to permit them to combire
Hhieir pésourtes; emergies and particular failh into a Tegal unit to test,
Hustrate -or demonstrate fhie prineiplés iti which they believe; but in
the effectuation or demonstration of ‘which objective the government as
such takes mo part and is in no wise concerned. .

Now, the courts sre only authorized to prenounce an enactment
viglative of the constitution when it is vhnoxious to the express terms of
the constitution or to necessaty implieation afforded by or flowing from
such express provigien of the constitution; and then only after the
enactment is found not te be fairfly susceptible ¢f a construction that

would avoid such offense to the organic law. Fx parte-Owens, 148 Ala,,

462, 410; Cooley on Const., Lim., (7th ed), pp. 289, 249; State ex rel v.
Greene, supra; Fox v. McDonald 101 Ala., b1, 76. It need hardly be
added to this statement of established doc_trlne that enactinents cannot
be pronounged void becouse wiclative of the judicially conceived “spirit”
of the constitution, or “contrary to first principles of common or pat-

ural right,” of opposed to “Public policy.,” Dorman v. State, 34 Ala.,-

216, 285-6; and authorities siipra and see also 8 Cye¢., pp. 778-9; Julien

v. Model ete., Co., 92 N. W. Rep., 565: Probasco w. Rame, 50 "'Ohio Str

Rep., 378; Kennéway v. Com’rs. 62 Atl, Rep., 251. The enactment under
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review cannot, gs indicated, be condermiied on the ground of its opposz-i
tion to “public policy.”

If the principles applied by the corporation in the lawful manage-
ment or disposition of its property gérves to satisfy the incorporators, -
or any others taking note of its illustrative op¢rations or plans, that the
principlés of “Single Tax” are so good as to be worthy of assimulation
and application in our schemes of government, and thereby create a
basis for a propaganda by those thus ¢onvineced, that would invite eéven
futidamental chariges in our governmients and in the enjoyment of the
ownership and tenure of land, no Violation of our orgaic laws would.
be thereby committed. To¢ affitem that leglslatwe pettiission to ofganize
a eorporation to test; illustrate or demonstrate, with 18 ¢wn means and
efforts and without, vielation of any prohibitory or regulatory.law or.
the personal or property rights of others, is offensive to the organisms
establishied by the constitutions would be, i effect, but the denial, the-
repression, of all means and aspirations for Bnprovement which advanec--

ing civilization and accumulated experience msy discover as desirable

to be appropriated and adopted through the orderly processes by which
the governed may effect changes in théir government. To illustrate: we
doubt not a corporation might have been lawfully created to promote,
with its own efforts and means, the common judgment of its members
that the Federal Constitution ghould be amended so as to allow the im-
position of an “Income Tax” or that Senators misght be chogen by the
alectorate of the States instead of by the Liegislatures of the States as
the constitution then reguired. We doubt not a corporation might be -
lawfully created to promote, with its own efforts and means, the govern-
mental acceptance of the common judgment of its members that & dif-
ferent methed of government for the State should be substituted for
that now established by the Constitution of Alabama.
COLONY PLAN “MARKED KINSHIP” TO SINGLE TAX AS PRO-
. POSED BY HENRY GEORGE

If it is desirable or necessary; after what has been said, to under-
take a mention of an idea of principle comnion to a system of Single Tax
and to the “busmegs this corporation may lawfully conduct as a “benev-
olent landlord” of and for the Complainant (Appellee) and others of its
tenants, this may be noted: that the corporation, tho owning the land,
holds it ag if the Tand was thé commoi property of the Tessees’ exacts .
annual individual rentals npon this basis, and as before described, pays
from the common fund the taxes laid by exisfing tax laws upon the
lands and the property of the tenants (with the exception indicated above
herein): and devotes the remainder to the comrmon benefit of the Fessees.
Aside from the fact that existing tax systets are not the supreme, com-
manding source of the processes and results thus genera.ll_y erated, there
i, as we understand it, a marked kinship between the Single Ta: system
as proposed by Henry George and what this corporation may do and :
appears to be doing under the warrant of its lncorporatlon

APPELLANT A CORPORATION DE JURE

‘Qur opinion is that the act of 1903, under which the Appellant was

repularly incorporated, is not violative of the constitutions, Federal o

State. It is not violative of Sections 8 and 9. of Articte T of the Consti-

tition of the United States; nor of* the 16th Ameridment thereof: it
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s not violitive of the following sections of the Constitution of the State
of Alabama: 211, 212, 229, 232 sod 259. The Appellant is, hence, a
corporation de jure.
POSSIBILITY OF ATTAINMENT OF PURPOSE NOT A QUESTION
FOR COURT

Distinguishing; if it can beé doine, the stated purpose underlying the
aet authonzmg anicorporations like that of the Appéllant from the exer-
cise of the entirely lawfal powers conferred by Héction 5 of the act allow-
ing such corporations, it carmot be affirmed or derifed that the stated
patrpose ig unpossﬂ)le of approximate attdipment: because, whether the
demmonstration or Wlistration Wwith or by the exercise of the lawtal pPOWers
conferred on the corpuration, in a manrer or threugh methods the ineor-
porators conceive to consist with the econpmic prineiples approved by the

corporatlon and those coiitractualiy concerned in or with its lavwful oper- -

ations; has been, 18 or will be successfil, is purely a matter of dedite-
tion from 4 premise of faet (assumed, not shown, it may be), that the

soundness, “‘wisdom and practicability of the principles desired to be vin-

dicated by actual test, within the bounds of every lav:, has been; is or
will be demonstrated or illustrated: One might conclude that the lawkal
exercise of the powers conferred, however ordered, arranged or applied
they may be; woild conduee to ho posmble demonstration or illustration
of the prlnclples, adbiererce to which ingpired the exercise of thé powers;
afid-another mlght conelide, with squal certainty of irmiunity from havs
ing his concligion refuted; that the lawful use of the lawfdl powers con~
farred had alresdy made @ real thject lessen confirmatory of the sound-

ness and the practicability of the theories predicated of the principles

sought to be illustrated by the corporate use of the powers conferred.
There-is no standard—mor éan there be,—by which the Justlfmatlon or
correctness of these opposite deductions may be determiried. Such dedue-
tions e entively in the tealm of irrevisdblé individual conceptmn and
pérsonal judgment, colored; if not ¢ontrolled; by the individual’s predilee-
tion or or against the economic p1'1nc1ples which the order, arrangement
OF processes ohserved are conceived tp test, illustrate, of demonstrate.

No eourt ¢an safely undertake to consider apd determine the seund-
néss, eorreciness or wisdom of the mental processes or deductions of in-

1ividuals who«from a tawful management of properties they control eon-

slade that partlcular economic theories or prmmples are confirnied in
yetual test or are wvindicsted by real illgstration. Being so restrained
by the very nature of the thing, it is evident that the court cannét regis-
ter a Judgment that: the purpese in authorizing the incorporation has
or will fail any mere than it cah vegister a judgment that the purpose
in guthorizing the incorporation has or will sucesed.

It appears frem the aveérments of the bill that the corporation is in
the dctizal Iawlyl exercise of powers conferred on it by Section 5 of the
act; and that at least some of the phases of its authorized activity are
profitable. Tt is not insolvert. It appears to owe ne debts. Under the
circumstances $hown in fhe bill, the corporation cannot be dissdlved at
the suit of a minority stockholder on the ground of its already aeccom-
plished or foreshadowed failiire, finzncial or otherwise~~Decatur Land

Co. v. Rebinson, 184 Ala., 223 Ala. €entral Rwy. Co: v. Stokes, 157 Ala:,

205. The enactment does nut require the concurrent exeteise of all the
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powers conferred, hor than even one shail be profitably exercised. If
some of its activities only promisée serious losses, it is to be presumed;
until the contrary is circumstantially disclosed by averments in ‘the
pleading, that the corporation’s governing authority will not carelessly,
needlessly suffer its extinction by the complete absorption of its assets
in unprofitable operations or enterprises.

Invoking action on phases of Complainarnt’s asserted rights to relief
other than upon the theories denied &fficacy by the conclusions registered
hereinabove, the prayer of the bill contains this: “In evert that it be
found anhd a‘.'d'jud_ged that your orater is not eéntitled to the rélief above
prayed, then and in such event, your oxator prays that the said Fairliope
Single Tax Corporalion, the individudl members thereof, its executive
courieil and the ménibers thereof, and all of ifs officers and agents be
eiijoineéd and restrained from flxmg the rent under your orator’s lesse
on any basis other than the actual value of the lands exclusive of im-
provements, and from devoding any of the rents to purpeses other than -

to purposes mutually beneficial fo all ¢f the lessees, and from paying from

said rents any taxes mpon the said conmipany’s unrented and unproductive
land. ‘Your orator further prays that the sald mjunction also be made ef-
fective in behalf of all other tenants of the said company.”

PAYMENT OF _TAXES ON UNLUEASED LAND JUSTIFIED

Axticle XTIV of the constitition of the corporition, hereindbove set
forth, éxpressly contémplates the payment of all taxes, on ‘the propefty
of the cerporation, out of the gemeral fund, This provision of the cor-
‘poration’s constitution, to the rule and authority of which the Complam—
ant has been and is comamitted as a mieniber of the corporation, affirma-
tively justifies the payment of the taxes on unlessed and usimproved
lands owned by the ¢orporation out of the common fund. Until this fea-

ture of the corporation’s constitittion,—a feature that does mot appear

to conflict with any provision of the charter afforded by the aet under
which it was organized, —is eliniinate dby appropriate orderly action
of the members of the organization, the complainant should not be heard
to gcomplain against its cbservance. ‘
REMEDY #0R ABUSES (IF ANY) WITHIN ORGANIZATION

Tf tlie other two subjects of complaint set forth in the prayer gueted
are regarded as corporate wrongs,—and guch appears to be the pléader’s
1ntent10n,w~the facts upon which the Complainant’s coticlusions are predi-
cated -should be more fuIl_y averred. Howevsr, if it be assumed (for
fhe oceasion only) that these two subjeéts of complaint, when fully dis-
cloged by adequate allegations of Fact, are wrongs of which this com-
plainant ‘may complain, their remedy may be affected by the corporite
authorities upon their being directly advised thereof and théir correc-
tion of these wrongs specifically invoked. The allegations of the bill
are not sufficient in respect of the particilar averments showing an

&ffort to have the wirongs (if so) ¥ighted by the corporate authorities or

to show ‘the futility of appeal to those authorities.
CHANCELLOR REVERSED AND CASE REMANDED
The decree overruling the demurrer is laid in error. It is reversed;
and the eatse is rérmanded. :
Reversed and reminded.
Anderson, C. 4., and Sayre, and Garduer, J. J., concur.
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