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J. R. MasoN,

Er :Dorapo IRRIGATION DISTRICT,

I the Supreme (llnurt

OF THR

Rnited States

Ocroser TrrM, 1944

No. 411

Peilrtioner,
VS,

Respondent.

PETITION FOR A REHEARING.

To the Honoreble Harlan Fiske Stone, Chief Justice
of the United States, and to the H. onorable Asso-
ciate Justices of the Supreme Court of the United
States: ' '

Comes now petitioner J. R. Mason in propria per-
sona and respectiully submits this petition for a re-
hearing in the above entitled ecause. -

There is presented in this petition a constitutional
question of national importance to the sovereign rights
of the States, and to the very survival of the doctrine




of immunity, as that doctrine has been adhered to
steadfastly by this Court for move than 1530 years.
There exists serious conflict and confusion regavding
the scope of 11 U.S.C.A. 401-404 among the Courts
below, which needs resolving, and which conflicts can
only be resolved by this Court.

Respoudent cites no State decisions at all, in sup-

port of his contentions, and does not argue that the -

doctrine of i]'n'rml_nitv vas overriled or even modified
by this Court in 7. 8. v. Bekins, 304 U, 8. 27.

Petitioner vespectfully submits that the doctrine of
mmunity adhered to in Ashton v. Cameron Coundy,
208 U. 5. 513, was reaffirmied by this Court in Graves

v. New York, 306 {,, L A66, 47T, Avkansas Corp. v,
Thompson, 312 U. 8. 673, and ag ain in Faitoute v,
Asbwry Park, 316 U, %. 502, e

This Court was not called on to consider this basie
constitutional question m the Bekins case, supra, be-
cause the facts presented in that case did not raise
the question as an actual confroversy.

Respondent makes no atterapt to refute our state-
ment that ““The applicable State laws creating the
powers and duties of Respondent and the property
rights of Petitioner as a holder of the bonds at bar
are in full foree and effect’™ and that they ““have nei-
ther been nullified nor superseded as valid existing
laws™, (p. 7.)

No State law or deeision permitting respondent to
escape performance of its trust duties to petitioner,

premac
power, was clearly recognized :

3

as clearly and unequivocally construed in Moody v.
Provident, 12 Cal. (2d) 389, or decision modifying the
ruling in El Camino v. El Camino, 12 Cal. (2d) 378,
that respondent is the alter ego of the sovereign State
itself, has been offered by respondent.

These State decigions hold that neither suit nor

execution will lie against any revenues or other prop-

erty of respondent, because it is property owned by
the State. Hence the prosccution of this proceeding
by respondent constitutes a suit by the State of Cali-
fornia, the real pdr%r n mtvrest drdm:;t petitioner,
a cestui que trust. )

It appears from the foliowing argument submitted
in the brief signed by Honorable Robert H. Jackson,
as Attorney General of the United States, filed with

this Court in the Bekins case (supra), that the sU-

of the State’s tax power over the bankrupte

kif[T

he taxing agency, of course, is subject to the
full control of the Siaie, and its powers are only
those granted by the State. Unless those powers,
expressly or by implication, include authority to
compose 1ts debts and to invoke the jurisdiction
of the bankruptey court, the taxing agency ean
not seek the henefits of the Act of Aungust 16, 1937.
Not only, therefore, is the choice of the taxing
agency wholly voluntary, but & must necessariy
be made subject to the provistons of H.w Htafe
law.”” (1talics ours.)

Respondent does not even suggest that there is any-
thing in the State Constitution or law creating re-
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spondent and prescribing its powers and duties which -
authorizes the annulment of the bonds at bar or the

exercise of jurisdiction by a Federal Court to curb
directly or indirectly the taxes payable to it.

Nothing contained in Sections 81 to 84 of the Bank-
ruptey Act supersedes or sets aside the provisions in
Section 64(a), which exclude State tax claims from
jurisdiction by this Court. '

Respondent- does not-suggest that its fulfillment of
the continuing trust obligation to levy and collect the
direct taxes required by the law of its ereator would
violate any statute or constitutional provision.

In U. 8. v. Anderson-Cottonwood Iryr. Dist., 19 Fed.
Supp. 740, the Court said:

“Rather than making the land within the dis-
triet security for the bond issue in proportion to
the benefits conferred, the California Legislature
saw fit to delegate to the district its power to levy
vearly assessments upon the land * * * This was
a_delegation. of a part of its taxing power, and
sgsathe validity of the exercise of that power by the
34 district must be measured by the same Jafr'dstzck
as though i were being exercised by the State.”

7 _R (Ttalics ours.)

In von Hoffman v. Quincy, 4 Wall. 535, this Court
said: -
“The power (of taxation) given becomes a trust
whlc,h the donor (anno’r annul and the donee is
bound to execute; AN HeIter the State nor the

corporation can an‘y more impair the obligation’

of the contract in this way, than in any other.”

b

It is well settled that any conduct of a State Legis-

‘lature that detracts in any way from the value of its

own contracts is inhibited by the Constitution.

State of Louisiana v. New Orleans, 102 U, S.

- 208; | _
Edwords v. Kearzey, 96 U, 8. 595, 607;

By parte Virginia, 100 U. 8. ‘339 347;

Towa Des Moines Bank v. Bennelt, 284 TU. s

239, 245 ;

Home Tel. Co. v. Los Angeles, 227 'U. 8. 278,
- 287; '
Wood ». Lovett, 313 U. 8. 362;

Wyandotte County v. Gen. S. Corp., 157 Kans.
" 64, 138 Pae. (2d) 479; B

Bates v. Gregory, 89 (al. 387.

It is also well settled that neither eonsent nor sub-
mission by a State can enlarge the powers of the Con-
gress. Therefore the power of Congress to enact laws
stemming from the bankruptey clause is not a power
that can be either ¢ d.or enlalqed by the consent

sof any State, because 1ts power under this clause is
f ‘‘paramount and supreme and may be so exercised by

Congress as to exclude every competing or conflicting
proceeding in state or federal tribunals”. -
Kalb v. Feuerstein, 308 U. 8. 433.

There is, therefore, a serious conflict presented by
the adjudication of the Fifth Circuit in the case of
Rittenoure v. Charlotte County, 109 F. (2d) 476, and
again in Green v. City of Stuart, 135 B. (2d) 33 (peti-
tion for certiorari and for a rehearing denied by this
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Court), where it was held, that Chapter IX “is a

special exercise of the bankruptey jurisdiction, 4s

dependent on - state  eonsent, aml 48 lmmted to timt
consent”. (Ttalics ours.) :

This Court later s_ald in F:ai-_tou’te v. Asbury Park_,
316 U. 3. 502, that jurisdiction exists under Chapter
IX “* * * only in a case where the action * * * ig
authorized by state law”’.

In other Cireuits the Courts have construed the
amended Chapter IX otherwise, pointing out that it
does not make State consent a prerequisite to juris-
diction, and holding that no State consent is necessary.

In re So. Beardstown Dr. Dist., 125 P. (2d) 13;
In ve Summer Lake Irv. Dist., 33 Fed. Supp.
504.

The Legislatures of many States have also “‘con-
sented’” to repeal or compromise the obligation of tax-

payers to the State and its local governments. A few
such enactments denounced as utterly unconstitutional -

appear in the following cases:
Waterville v. Eastport, 8 Atl. (2d) 898 (Me.);
Day v. Ostergard, 21 Atl. (2d) 586 (Pa.) ;
Walentz v. Hendrikson, 38 Atl. (2d) 199 (N. J.);
Biggs v. Beeler, 173 S, W. (2d) 144 (Tenn.).

The Constitution of the State of California in Arti-
cle IV, Seetion 31, clearly and unequivocally 'prohibii:s
the Legislature from consenting to anything that
would result in the f@&%}%«? of the paynient of taxes,
as follows: :

7

“Phe Legislature shall have ho power * * * to
make any gift or authorize the making of any
gift, of any public money or thing of value to any
individual, municipal or other corporation what-
ever; * ¥ %1 (Itahcs ours.)

That there 1s a hmlt upon the power of a State to
““consent™ to the jurisdiction of a federal bankruptey
court, was made clear by this Court in its U. S R
Bchms case, supra, when it said:
- A state may ‘‘give consents where that action
‘would not eontravene the provisions of the Fed-
eral Constitution.”

Therefore, if the final decree depends on State con-
sent, the Chapter 72 of California Statutes 1939 can
supply no valid consent, because it attempts to author-
ize the Congress to make a gift of public money that
the State has pled%ed and dedicated “for the uses and
purposes’ of the [rrigation District Act, among whieh
is the fulfillment of the trust obligation to petitioner,
as an owner and holder of unpaid bonds, annulled by
the final decree. S

That this will be the result, if the final deeree stand,
is pleaded in the petltlon, and not denied by re-

* gpondert:

#The sole beneficiaries of the decree, if it stand
would be those holding land-titles, who are with-

- out any ‘vested right’ in the premises, and who,
as taxpayers have 110 ¢t with the state.”
(p-23)
Tulare I, D. v. Shepmd 184:U S, 1.

D i st e e e
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With regard to the question asked by respondent
as to whether the final deeree ““did or accomplished
any more than is provided for in Sub. f, Sec. 83", the
answer is that it did more than that, because of the
1Z2-month time limitation inserted in the decree, which
is not authorized, and which limitation is not con-
tained in the final decree of Glenn-Colusa Trrigation
District involved in the case of Mason v. Glenn-Colusa
1. D., Petition No. 412, October 1944 Term, in this
Court. (R. 85.)

Petitioner respectfully submits that the provisions
of Sub. f, Section 83, may not be invoked to hu]iify
and disregard the provisions of Subs. ¢ and i, Section
83. The State law governi ¢ the right of respondent
to any discharge from its debts or liabilities are fully
covered in the California Stats. 1903, p. 3; Stats. 1909,
p. 139; Stats. 1911, Hx. Sess., p. 118; Stats. 1943, p, 39;
Stats. 1915, p. 859.

Section 8 of Stats, 1909, p. 139, follows:

“The court in its decree shall have power to
make the orders necessary to carry out said
proposition for the dj of the indebtedness
and the distribution of the property of said dis-
trict, including the right to apportion any indebt-
edness found due, and to deelare said portions
liens upon the various parcels and lots of land
within the distriet, and may decree a sale of the
assets 1 such manner as mayv effectuate said
proposition and as the said court may judee best
©F 7 and may provide for conveyance of said
rrigation  systew, . including  dams, TeReIVOLrS,
canals, franchises and water rights, and also of

~-any other assets of the district, including lands
sold thereto and the assessments due it.”’ '

Happy Vailey v. Thornton, 1 Cal. (2d) 325.

Most of those holding bonds issued by respondent
accepted $505 per $1000 bond cash in 1935 rather than
face Htigation. Theyv might have given their bonds
away. The law does not permit : ' ]
bondholders have done to affect the contract in the
bonds owned by petitioner. The Courts have so de-~
cided.

Selby v. Oakdale I.D., 140 Cal. App. 171;
Meyerfeid v, 8.8J.0.D., 3 Cal, (2d) 409;

Co. of San Diego v. Hammond, 6 Cal. (2d) 709;
Provident v. Zumwalt, 12 Cal, (2d) 365;
State v. Brooklyn, 49 N . (2d) 684 (Ohio).

Respondent has not denied or even replied to the
basic questions raised by petitioner, nor to the conten-
tions set down in “‘Conelusion”’, pages 20 et seq., as
follows: ‘

¢ % % if there is any species of loeal government
‘bond - still immune from  federal interference,
whether under the tax c¢lause or the bankruptey
clause, it must be the bonds at bar, * * *
It was State action that authorized the exercise
of the State’s borrowing power, preseribed the
‘powers and duties of Respondent to tax and
administer all the land within its boundaries,
provided tax exemption for all distriet owned
property and land, designated all revenues and
property of the distriet as State owned, but dedi-
cated for the uses and purposes of the Aet, includ-
ing the fulfillment of contractual ~obligations,
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~.aceording to the trust..* * * There is an unful-

* filled contract made by the State in the bonds

- owned by Petitioner; which the ﬁmi decree here
challenged annuls.”

Petitioner does n W’gt seek to have this Court reverse
its former decisions, but only to Iea.ﬂirm OI Teverse
the doctrine of immunity as it affects the bonds at bar,
which bonds the final decree destroys.

The true character of California Irrigation District
bonds, and their immunity from the bankruptey clause
has been thoroughly considered and decided by this
Court, as pointed out in Brush v. Comm., 300 U. S.
352, 366 -369, and nothmg said in the Bekins case,
bupxa" purports to reverse that adjudication. The
Bekins case did not reverse the prineiple of constitu-
tional law announced in. the Ashion case. wgﬁiﬁﬁé
ﬁrmed,lt

) In the Ashton case, supra, this Court said:

“The diffieulties arising out of our dual form of
government, and the opportunities for differing
opinions concerning: the relative rights of the
state and national government are many; but for
a very long time this Court has adhered stead-
fastly to the doctrine that the taxing power of
Congress does not extend to the States or their
political subdivisions. The same basic reasoning
which leads to that conclusion, we think, requires
like limitation upon the power Whleh Springs
from the bankruptey clause.”

In Texas v. White, 7 Wall. 700, 725, Chief Justice
Chase said in strong and memorable language that

11

. ““the Constitution in all of its provisions, looks to
- an indestruetible Umon composed -of indestrueti-
ble states.” _

It Liane County v. Oregon, T Wall. 76, he sald

. “The people of the United. States constitute one-

- nation, under one government; and this govern-
ment, within the scope of the powers with which
it is mvested is supreme, On the other hand, the
people of each state compose a state having its
own uovelmng?ffw and endowed with _all the func-
tions essential to separate and independent exist-
ence.””

In Coyle v. Smith, 221 U. 8. 559, this Court said:

- ““To this we may add that the Constitutional
equality of the states is essential to the harmoni-
ous operation of the scheme upon which the
Republic was organized.” :

# The. States” power to borrow money and to levy
direct taxes on the value of land to repay money
borrowed, whether exercised directly or thi*;ough an
ingtrumentality of the State to whom its sovereign
powers ave delegated are not powers that are sub-
_ordinate to, or “a part’’ of any powers delegated to
the Congress, but are State sovereign powers of equal
{ dignity, indestructible, equally important, and in their
. own demesne equally supreme.
Pollock v. Farmers L. & T. Co., 157 U. 8. 429,
583, 158 U. S. 601, 630.

The powers of the separate States within their own
spheres are as exclusive as arve the sovereignty and

T &mﬁ%




litical subdivisions fo effectuate the borrowing
wer of the State.

yiite similar State vs. Federal question reached
¢ boiling point in 1933 in Germany. It was re-
solved. by the Relé,hs ag on January 30, 1934, by the
snactment of the German “Reconstruction Act??
iaufbaugesetz) which provided in the second arti-
The sovereign rights of the States are trans:
. to the Reich”’, and in the third dItch,e, “The
governors come under the control of the Reich
ster of the Interior’.

independence of the general govern
sphere. ‘ :
Cooley, Const. L’Lm 7th Bd., p. 64
U.S.v.B.& 0. R. Co., 17 Wall. 322
License Tax Gas#s 5 Wall %‘2 4
Adirondack Ry. v N Y 176

The Congress, in approvmg “th
West Virginia, a State born of the Civi
the principles }*egardlno‘ State I'lghts ;
tlon says:

“The Government of the Umte'”

erniment of enumerated powers,

not, delegated to it, nor inhibit he light of the tax burdens that this global war-

reserved to the States or to the e _rriake inescapable, and the strains and stresses
Among the powers so reserved by the _must create, the reasoning of this Court in
~exclusive regulalion of their own thterna eathem v. Norvekl, 92 U. 8, 561, supplies another
“ment and police; and it is the high an ent: support of petitioner’s stand. It says:

duty of the several departments o1 go £1f there existed in the courts, State or National,
ecreated by this Constitution, to guar 1y general power of impeding or controlling the
the people of this State, from all ollection of taxes, or relieving the hardship inei-
on the rights so resery Ed- 7 (AI"_ dent to taxation, the very existence of the govern-
ics ours.) ' ent might be placed in the hands of a hostile
idiciary.”’

The proponents of 11 U.S.C.A. §§ 40
understood and admitted that “‘this ae
stitutional as to some classes of units i
and not be constitutional as to that s:
other State”. (Hearings, House Comm.
ciary, 75th Cong., 1st Sess., on HR 2505
5969, March 17, 1937, Testimony
Wilcox on page 148.)

he final decree, as applied, does in both legal and
ical effect curb the direct ad valorem taxes re-
pondent, is obligated to levy and collect to pay the
ds owned by petitioner, hence it is, in efféct, judi-
““control of the collection of taxes”, prohibited by
ourt again in Arkansas Corp. v. Thompson, 319
. 673. \

“The destruction of our State governments or _
the annihilation of their control over the local

The Federal Income Tax law is _ais._ constitn
but it can not extend to the bonds issued b;
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coneerns of the people would lead divectly  to
revolution and anarchy and finally to despotism.”
—President. Andrew Jackson 1n 1833.

“If we dwarf the States into mere provinces
we will thereby vest all our sovereignty in an
absolute central power against which the spirit of
liberty has so often, in so many countries btmg—
gled in vain.”
—Pr emdent Hr anklm Pierce 1n 1854.

Perhaps nobody has put the basic question here
better than Henry George, when he said.:
“Forms are nothing where substance has gone,
and the forms of popular government are those
~ from which the substance of freedom may most
easily go * * * The single source of power once
secured, everything else is secured. There is no
unfranchised class to whom appeal may be made,
no privileged orders who, in defending their own
rights, may defend ‘those of all. No bulwark re-
mains to stay the flood, no eminence to rise above
it. They were belted barons led by a mitred arch-
bishop who curbed the Plantagenet with Magna

Charta; it was the middle classes who broke the

pride of the Stuarts; but a mere aristocracy of

wealth will never struggle while it can hope to -

bribe a tyrant.”

CONCLUSION. ‘
Tt has been steadfastly recognized by this Court
that a dual sovereignity can not be preserved if one of
the parties to the relation is permitted to exercise

15

over the borrowing or taxing power of the
her, when exercised :Also, that if the existence of _,
the power 1s once (:onc:e'_d“e_d, it would be impossible to
draw the line or to distinguish the abuse of the power
from its use.. '

While a Court is not to be stampeded by forebod-

~ings deemed by it to have no rvelation to the basie

question raised in a case, the mounting competition
between the Nation and the States for revenues, and
the demands for Federal interference, through fiseal,

‘tax or bankruptey control of the St tes and their

s Tt e

instrumentalities are ;uﬁiaeﬁtly iamlhé,']w\to be reck-
oned more as history than prophecy.

If the final decree stand, as applied by the Court

~ below, the doctrine of immunity will have suffered as

serious a wrench as though the same bonds had lost
their immunity from the tax clause, and the trend
towards “‘an absolute central power against which the
spirit of liberty has so often, in so many countries
struggled in vain’’ will have won a decisive victory.

President Lincoln, in his First. Inaugural Address
quoted from a plank of the platform on which he was
elected, as follows:

““Resolved, That the maintenance inviola-te of the
rights of the States, and especially the right of
each State to order and control its own domestic -
institutions aceording to its own judgment exelu-
sively, is essential in that balance of power on
“which the perfection and endurance of our politi-
eal fabrie depend.® * *7’
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Abraham Lineoln again said, 1n a letter to his Ia:W
partner Gridley : . o
“The land, the earth that God gave to man for his

home, sustenance and support, should never be the .
possession of any man, corporation, society, or

unfriendly government, any more than air or
water, if as much. An individual, or company, or
 enterprise requiring land should hold no more
than is required for their home and sustenance,
and never more than they have in actual use in

the prudent management of their legitimate busi-

ness, and this much should not be permitted when
it creates an exclusive monopoly.

All that is not so used should be held for the
free use of every family to make homesteads,
and to hold them as long as they are so occupied.

A reform like this will be worked out sometime
in the future. The idle talk of foolish men, that
is 80 common now, on ‘abolitionists, agitators, and

~ disturbers of the peace’, will find its way against

. it, with whatever force it may possess, and as
strongly promoted and carried on as it can be
by land monopolists, grasping landlords, and the
titled and untitled senseless enemies of mankind
everywhere.”’

(**Abraham Lincoln. The Men of His Time.”

by Robt. II. Browne, M. D., Vol. 1L, page 89.
Blakely-Oswald Printing Co., Chicago.)

It 1s respeetfully' submitted that this petition for a
rehearing should be granted, and that a writ of certi-
orari be issued out of and under the seal of this

17
Honorable Court as prayed for in the pet1t10n for a
writ of ceriiorari herein. D

Dated, San Hrancisco, California,
November 8, 1944,

Respectfully submitted,
J. Rurert MASON,
Petitioner in Propria Persona.

r———

CERTIFICATE,
I, J. Rupert Mason, do hereby certify that the fore-

going petition for a rehearing of this eause Is pre-

sented in good faith and not for delay.
Dated, San Francisco, California,
November 8, 1944.

J. RurErT MasoN,
Petitioner in Propria Persona.




