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ECONOMIC ASPECTS OF LAND TITLES®

Warrer Farrcann

Land is the source of all wealth and the basis of alf sovereignty *
of tenure of land is vital fo civilization. In America, title laws, although
grounded in English tradition, have been tempered by the desire for freedom
of access to land and equality in enjoyment by the people. Ancient feudal
restrictions vpon tenure and wpon transfers of titles commeon to England have
been modified by the modern trend toward commercial use of land?® Entails
and trust estates have heen largely abolished and replaced by fee title holdings.®

Both in Fngland and in America, the fundamenial concept is that the '
Iznd belongs to the people. Tn England, this finds expression in the doctrine
that the basic title of ail jand is in the Crown® New York State, m sts Con-
stitution,? gives expression to the same thought:

Security

“The people of this State, in their right of soverefgnty, are deemed
s the original and ultimate property in and to all lands withm
the jurisdiction of the State; and all lands the title to which shall Tail
from a defect of heirs shall revert, o escheat to the people”

The American ideal of a free people with free institations is based upon
free land with equality of access to natural resources and with security of
tenture. Tn early days, before the frontier of free land disappeared, it was
possible for any citizen to obtain land upon which to exert his labor. Society,
through its land laws, gave protection to the citizen in the enjoyment of the
frmits of his labor by assuring to him absclute tenure of the land allotted to
him, subject only to reasonable regulations for the gemeral welfare and to
the duty of support of the government through taxation.® Granis from the
State with power of alienation and succession became the role of the land,

Coenrity of fenure 3s necessary for the full development of land, hecause
otherwise he who cultivates or improves land would not be able to preserve
for himseH the fruits of his labor. In its fundamentsl character, a private
title to land is a franchise for the exclusive use of the land granted by society
to the individual. Because land is not itself a product of labor and is not
subject o consumption, an absolute title to land such as accrues to personal
property is not possible. All that society can grant is an exclusive privilege
of use’

#p fecture on the Irvine Lectureship Foundation, delivered before the Cornell Law
School April 25, 1936
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230 CORNELL LAW QUARTERLY

From the Law Merchant, relating to dealings in products of labor, there
have grown up our Negotiable Instruments Law and ovr Personal Property
Law, relating to exchanges. Merchants demand simplicity, speed, and
ertainty w their commercial transactions. In early days, however, land
was ot the subject of commercial trading and did not have the beneflt of the
simple direct rules which governed commercial exchanges. The legal traps-
for of title to land was cumbersome and involved in a thousand expensive
and time consuming technicalities. But the breaking up of land holdings
andl estates among the people. which found its best expression in Asnerica,
has forced a simplified, commercial method of transferring title, Australia,
New Zealand, Canada, and other new countries have followed a similar course.

The Torrens System

In South Australia, in 1858, Sir Rebert Torrens introduced a method of
transferring title to land similar to that required by the Shipping Act, which
reflected the ledger-page concept of a businessiman in keeping track of busi-
nese.® It is pot the purpose of this paper to explain in any detail the Torrens
System. Bricfly, i involves the use of a title register with a ledger page for
each separate parcel of land, and with a certificate of ownership? which may
be transferred like certificates of stock m = corporation, The total cost of
transfer is the Registrar’s fee, usually about five dollars. Fach transier
automatically brings the title up fo date. This svstern sweeps away the iegal
snd mechanical obstructions to the transfer of title and, to that extent, tends
to free fand and make it a lguid asset.

The modern tendency of the law is {o treat personal property and real
property abike with respect 1o procedure for passing tifle, although progress
along this lme for veal property i¢ stow and usuaily opposed by special -
The economic loss to the community because of the continuance

terests.
nd and upon the transfer of the

of sncient restrictions upon the free use of I
right to such use has been encrmous and has contributed in major part fo

the industrial upsets which we commotily call “depressions.”
Title Framinations

The repeated examination of title by lawyers “and title companies is a
tremendous financial burden amounting to hundreds of millions of dollars
annually in the United States. Ti is estimated that in New York City atone

the payments to title companies have been upwards of ten million dotlars
a year. ‘ ; 1
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Foreclosure of Movigages

Foreclosure of mortgages, devised originally in equity for the protection
of the helpless borrower against the greed of the money-lender, has de-
generated into a legalistic ritual which burdens the borrower and often fails
to protect him 1 Tn mortgage foreclosures, the appointment of a referee to
compute the amoant due,** the public advertising of the sale, and the sale
itself, all originally planned for the protection of the landowner, are now
zdded Durdens upon his hack. : e

In the intervals between depressions, when the money-lender was able to
recoup from the sale of the property his entire loan plus foreclosure ex-
5. During

pense, little was heard of the grievous hurden of foreclosure co
the depression which invariably follows a period of mflation of Iznd wvalues
with mortgages inflated in proportion, sales by foreclosure ustially bring less
than the mortgage debt, thus throwing the payment of foreclosuve ex-
penses directly upon the foreclosing morigagee. As a result, a great outcry

;
Tas

arisen from savings banks, trustees, and other money-leaders, who belong
to fhe artienlate side of society, and who now find that the mortgage cosis
come cut of their pockets and not out of the pockets of the borrower. In the
long run, however, the burden of mortgage forectosures e not borne by the
money-lender, because in the last analysis the entire value of property is
and necessarily must come fram the lzbor of the people.

An examination has been made regarding the cost of passing bitle wnder
{oreciosere 12 Tt is not intended to advocate the removal of safeguards against
the summary loss of property by owners, nor to criticise the reasonable post-
poncments of foreclosure provided by moratorium laws for the protection of
owners during a crisiz. The writer speaks only of the cost of transferving
title resulting from the foreclosure of mortgages.

The Borough of Queens in New York City, is a typical home-owning
community, with abeut 175000 home-owners. In Queens, for six years,
1930 to 1935 inclusive, there were 32,992 notices of lis pendens filed. All
but 2.5 per cent were for the foreclosure of mortgages. Of these actions,
22 576 foreclosures went through to completion, leaving 10,416 actions
which are pending or were settled during foreclosure. The average cost of
each completed foreclosure was $546.54. This means that the landowners,
of Oueens County, chiefly home-owners, in six years paid out upwards of
$12.600,000 for the cost of foreciosing mortgages. This is additional to the
economiic property losses resulting from the foreclosures. This $12,000,000

#pn Sutherlarel, Foroclosure and Sale: Some Suggested Changes in the New Vork
Procedure (1937) 22 Corwerr B Q. 216—Ed.

Y. Crv. Prac. Boie 265; N. Y. Cwv. Prac. Acr (1520 § 1546

Bizeport of Investigation on Cost and Procedure of Mortquge Foreclosure, SURVEY
oF Rear Estate Laws, U. 8. W. P. A. Proyect No. 382 (1936) pp. 4-5.
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expense is merely for the transfer of title®® This situation is not peculiar to
Queens County, but is duplicated throughout the Siate of New York and
the United States.

The administration of mortgage foreclosures has become a  political
and economic scandal. The appointment of referees and aunctioneers is political
pafronage. Legal advertising often goes to political racket sheets primted
solely for that purpose. Statutory allowances and special allowances by the
Court to attorneys are more than one-half of foreclosure expense®* The
writer does not mean io infer that the foredosing attorney performs no labor.
It is probable that the time consumed by the cumbersome foreclosure machinery
justifics the attorney’s charges. But this is not to say that the legal machinery
is justified, because in the last analysis all that is done is merely to transfer
title from the foreclosed owner to the purchaser.

The remedy is chvious. Abolish the law action form of foreclosure and
substitute for it a simple official proceeding conducted by an ofhicer of the
court, with notice to all interested, in a mammer similar to the Torrens
Systern which would veduce the cost of foreclosure iIn ordinary cases to
%40 or $50.15 This applies with equal force to the technicalities of all pro-
ceedings which resulf in a judicial sale of land, such as partition, infancy
proceedings, sales under execution, and the like.

Every sale hy order of court should be by an official and hinding proceeding
“in rem against the land #self, conclusive against the world. It is a major
defect of the present foreclosure system that the judgment of sale s not
binding wpon persons not served with process, which often vesnlts in an
unmatketable title ' The huver at a judicial sale should receive a certificate
of title on which he may rely and which he may transfer without question as
to the regularity or sufficiency of the proceedings.

Collection of Taxes

The burden of antiquated land laws s nowhere more apparent than in
the collection of taxes by the compumity. Tt is basic law that the title of
the state or sovereign is paramount. Under the general tax law, a deed
delivered on z valid tax sale gives title in fee. Because of loose administration
of law, however, so-called tax titles are generally considered wnmarkeiable,
“The result of this has been the accurpulation in the tax offices of great num-
bers of parcels of land which are out of the market and, having ceased to
be taxable, no longer contribute to the expense of government.

i oand Procedure (;f Mortgage FO:/'CI(L‘.'HW’, U, &,

mfi’({mfi af er!f,l(rium on {0
W. B A, Protser £5-97.352, Sowvey oF Hesn Estats Laws (1936) table T

N, Y Crv, Prac. Act, §§ 1512, 1514
Blupra note 1Z, at 15
N Y. Crv. Prac. Acr, §§ 1079, 1085,
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Suffalk County alone has more than 100,000 lots of land held by the county
as a result of tax sales. Suffolk County cannot market these parcels of land
hecause of the weakness of tax sale procedure. Pretended partition suils
have been resorted to by title companies and others as a cure for tax titles.
The expense of the procedure, however, running nto hundreds of dollass,
forbids its use in clearing tiiles to land having small value.

The Court of Appeals In 1926, in an opinion by Judge Cardozo, affirmed
the constitutionality of the Torrens System.? Following this decision, thou- -
sands of lots of land clouded by tax sales were registered in Suffolk County.
The treasurer of Suffollk County iz reported as saying that in one year more
than $100000 was taken in by his county for back taxes on land registered
under the Torrens System which theretofore had paid no taxes for many
vears. The ahility to register an entire development in one proceeding, some-
times covering thousands of lots, has brought down the cost of registering
individual Ints to 2 few dollars, sometfimes as low as $500 or $6.00 a lot.
Collection of back taxes, however, is the smaller part of the benefit. The real
Lenefit is in the return of land into use. Tlomes are built, activity revives,
current taxes pald {o the community increase.

Foreclosyre of Tax Liens

As an attempted escape from the unmarketability of tax titfes, tax laws
in some localities have been amended to provide for the sale of tax liens to
private parties instead of divect sales of the land by the municipality.®® In
New York City, and to some extent elsewhere, the city no longer sefls land
for tmpaid taxes, but sells a tax lien which the buyer must foreclose as if
it wore 3 mortgage. This subjects tax lens to all of the burdens and defects
of the mortgage foreclosure sysier.

Tn many parts of Staten Island, Queens, Bronx, Brooklyn, and some-
times in Manhatian itself, the cost of foreclosing the tax lien exceeds the
value of the lot. The result has been that the ¢ity is virtually unable to col-
lect its hack taxes. There are numerous instances where taxes have accum-
ulated for ten, fifteen, or twenty vears. In Staten Island, in March 1936,
the Finance Department held a tax lien sale of over two hundred parcels,
mostly vacapt land and one-family houses. Not one was sokl. The Cueens
County experience s litile better. In Brooklyn the situation is so bad that
the City Collector takes ten dollars “on account” to postpone the sale.

A vicious rtesult of the system of selling tax liens is that the City is
virtually “farming out” the collection .of taxes to private parties. This gives
rise to the notoricus activities of “tax sharks” who are able fo prey upon

"City of New York v, Wright ef of, 243 NU Y. 80, 152 N. E. 472 (1925).
#NL Y. Laws 1935, ¢ 345; Studenski, Private Finoncing of Delinguent Taxes (July,
1936) Reav Estare News p. 232, .
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cwners in default, by exacting pretended foreclosure costs in addition fo
penalty charges. When the “tax shark” cannot make z profit he atfempis
to hand back the title to the oty under a clabm of some irregularity i pro-
cedure, which his sharp lawyer usually can find. Tt is difficult fo estimate
the amount that the municipakities of the State of New York have lost in
unpaid taxes from this cause. It is comservative to say that it would run into
hundreds of millions of dollars.

Failure of the tax office to list owners correctly resulis n loss of taxes to
the community and embarrassment to the property owners. In every county
there are thousands of parcels of tand omiited from the tax roll because of
the faulty method of keeping fax records by name

Speculation in Pacent FLols

The failure th collect taxes when due leads to speculation in vacant land.
The Westchester County Comvnission on Government reported in 1935 that
in Westchester County there are 90,678 parcels of dmproved land as against
32,124 vacant parcels. The vacant parcels of land, exclusive of those in
White TPlains, are responsible for 52.5% of all unpaid taxes and assessments
in that county. OFf 60,294 properties in arrears in the county as a whole,
exclusive of White Plains, 50,521 consisted of lots in subdivisions and of un-
improved and vacant parcels of acreage®® In Yonkers alone, the arrears,
for 1932 and 1933 tax vears only, on vacant land were $1,24560947 or 25.2%
of the total of such arrears.?® The shrewd specalator in vacant lands in West-
chester County pays no taxes becanse he has found out that the County is
wnable to enforce collection because of the expense of tax sales and the un-
marketability of tax titles. Confusion is increased by the paultiplicity of tax
laws in Westchester County. There are four cities and eighteen towns, cach
of which exercises local awtonomy in the foreclosure of tax liens. The cost
and confusion here referred to has nothing to do with the safeguards which
the law may properly give for the protection of taxpayers who may be in
arrears. The writer refers here only to the logs resulting from defective Jaws

I

sk

for the mere transier of title.

The remedy is simple. Afl that is required is a direct sale by the county
by a simple procedure, on notice to owners, resulting in a certificate of sale
to a buyer, which is final and conclusive and which may be transferred at
s norminal cost. This is a sinple application of the Torrens System to fax

sales.
Loss to Commerce

We have outlined what may be termed the direct economic waste of title

#(Dec. 13, 1935) Lanp Use anp Locar FINANCE, Westchester Co. Comm. Rep.
»fhid. Figures from official study by City of Yonkers, Jan. 23, 1934
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procedure. There remains a greater loss which is commercial, that is, the
loss of time in passing title, often two or three months, during which all
business relating to the property is stopped or curiaited. The loss to com-
merce hecanse of defeciive titles, loss of sales and of commissions, land made
idle becanse of unmarketability of title: all these add ap to a fremendous
sum chargeable to defective land laws. Idleness of land, resulting from
unmarketability of title, contributes to the idieness of labor and is a major
factor causing busivess depression. The loss in this respect in incalculable.

Land Title Control

Control of the title to land involves the comtrol of the land wtself. Con-
trol of land results in the control of everything placed on the land.

Under our defective recording system, there grew up in the City of New
Vork, in the hands of four or five title companies and their affiliates, the
ahbility to dictate with respect to the title to land. Under the prestige of the
1

RPN SR
of forty years from 1880,

title company sysiem developed over a per
a title that was not insured by one of the controlling companies came o be
considered unmarketable. Savings banks, insurance companies, and lending
institutions became associated with the title companies. The econtrol of title
insurance policies brought with it not only a large fnancial return but also

the power to control mortgage loans, so that the mortgage business became

concenirated i the hands of the titie companics and thelr affiliated ipse-
tations. The ability to control morigage loans carried with it the power
tor dictate the character of the building. The plans of the owner’s architect
were subject to approval by architects associated with the title companics.
The surveving business became an adjunet of the title companies. Con-
tractors favored by the title companies were forced on builders. Iiventually
construction companies were owned or controlled by the title conmpanies.
An interesting sidelight of this phase of the construction business is given
in a series of articles ip current issues of the Seturday Dvening Post by Mr.
Louis J. Horowitz, former president of the Thompson-Starrett Construction
Company. 2 This company, which built many of the targest buildings in
this country, was contrelled by the Title Guarantee and Trust Company.
The concentration of power to control titles, mortgage loans, architects,
surveyors, and building construction brought with it a favored inside group
of operators and hrokers who formed a monopolistic ring in New York City,
with whom every broker had to deal in some form or another in order to
bave his project advanced, So rapid and complete was this movemert {hat
by the year 1920 the control of real estate operations in New York City, with

wFowers of New York, Sar. Eve, Posr: Teb. 153, 1936, pp. 3-7; Feb. 29, 1936,
pp. 18-19; March 14, 1936, pp. 18-19: March 28, 1936, pp. 20-21; April 11, 193¢, pp.
24-25; April 25, 1936, p. 35 et seq.
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public financing and promotion of ihe sales of securities for such fmancing,
was m the hands of the title companies and affiiated institutions and firme.
So strong was the hold of this system on public esteem, because of shrewd
publicity methods, that the sale of mortgage securities and morigage partici-
pation certificates was accomplished without any investigation on the part
of the buying public, 2s to the value of the properties underlying the securities.

This unhealthy, unregulated control of real estate and the almost wnlimited
public demand for mortgage securities resulted in over-valuation and over-
development accompanied by actual corruption in which ordinary rules of
henesty were forgotten by presumably respectable institutions and individuals.
The inevitable collapse of this top-heavy structure based on economically un-
sound condifions has resulted in losses to the community running into billions
of dollars. Tt is not necessary here to go into detailed figures. The public
press and the reports of the Alger Commission and the State Mortgage
Convmission graphically tell the story already familiar to hundreds of thou-
sands of our citizens who lost the savings of 2 life time.

It is not contended that defective land laws are the sole cause of these
enormons losses, but it is true that, if direct and simple commercial methods
for dealing in land titles had been the rule, it would not have been possible
for the institution of tile companies and their methods to develop. Tt is
significant that in Canada, where the Torrens System of title is practically

% and therse has been no mortgage
i

universal, there are no title companies®

secnrity scandal
Noture of Land Truile

is customary to speak of title to land as being in fee simple, or held absolutely
and forever. In the nature of things, however, it is impossible to grant an
absolute perpetual title to land. AW that it is possible for society to grant
is an exclusive privilege to use the land. A land title is a franchise for use,
Title to land differs from title to personal property in a degree as marked as
the difference hetween land and persomal property. To take a homely ex-
ample : the owner of a hen who lays an egg may be said to have title to the
epg in an absolute and complete sense because it is pessible for hum actually to
consume the egg. The title to the egg. however, disappears with its con-
sumption. But land cannot be consumed ; it can only he used. What society
grants is the assurance of quiet and exclusive use of fand with absclute
title to the product of labor on the land. A land title is perpetual only in
the sense that it may continue as long as the government which granted the
nse continnes, Land iself survives the life of government, but title to iand
disappears with the disappearance of the government.*®

Berome Featiy, Is Your Title Clear? (Feb., 1936) Reaper’s Dicest.
*Hewry GeokcE, Prockess aND Poverty, Book VII, ¢ L
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Conceiving of a land title as a franchise, it follows that the community is
directly and vitally concerned in the value of the franchise. Land titles and
land values are both the creatures of government. The value of land is the
measnre of the value of the privilege of using a land site. Upon proper regu-
fation of the use of land depends the welfare of society It is axiomatic that
the welfare of a commuonity depends upon the stabifity of fitle to land. On
the other hand, the state must draw uvpon the use of land for its support. The
state supplies the wvital economic hink between title to land and its use. In
exercising the power of taxation for its support the state is necessarily de-
pendent upon the security of tenure of land and its proper use.

Zoning

A tremendous factor affecting private title to land is the power of regu-
fation and zoning. Zoning laws have come te the front in recent years. City
planning is becomng recognized as an accepted fumction of government.

nation, which invelves the power to take more land in the

Fxeess conde

neighborhood of highways or other public improvements than is directly
required for the improvement fself, iz a further example of the exercise of
government over private titles,

it is commonly thought that the exercise of the powers of taxation, zoning,
and condemnation is an interference with private titles fo land. This is not
so. The true viewpoint is rather {o be found in the basic recognition that iand
is the common property of all the people, and that private title is but the
privilege of use granted o an owner, subject to the {undamental general
right of regulation and taxation by the State.

Pand titles become importani as land hecomes valuable, The activities of
the people, expressed throngh community growth and governmental enter-
prise, may and do cause the value of the franchise or title to jand to fvctuate.
Land walue rises or falls, or disappears entirely, according o the activities
of the people. The great problem facing every community today is how to
preserve the private tenure of land in such a way as to assure the fruits of
his labor to him who improves land, and at the same time preserve for the
comynunity its power of regulation and its right of taxation. The failure to
solve this problem bears the seed of the possible destraction of the com-
mnmity diself, In our great cities today, through the failure of proper appli-
cation of zoning regulations, and because of unequal distribution of taxation
burdens, large areas of valuable land have become blighted with umnsanitary
slums, This iz recognized today as one of the great wunsolved problems of
city life. The disastrous conseguences of our inadequate land laws ave found
not only in the ecanomic Joss from the biight of outmoded buildings, amoeunt-

#Hlewry Grorce, Prorecrion ok Free Trane, o 26
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ing to billions of dollars, but also in the irreparable damage to the health,

scation of the community,

and ods
Our free institutions today are no less dependent upon the security of

morals

tenure of land and equality in its cojoyment, than they were in colonial
days. The security of government is likewise just as dependent today upon
the adequate collection of taxes for the support of the government as form-
erly. Nor has the fundamental concept changed that the land belongs to
the people. Liven zoning laws and city planning, although of recent develop-
ment, are by no means foreign o the traditional concern of our free insti-
tutions with the welfare and health of the comimunity. Only the burdens of

fictory, and stifling land laws are out of

step with the growth of our free msttutions and with the march of civilization
itself.
If the very freedom of our mstitutiv

fand Taws, if the stability of these institutions is threatened by antiquated,

: wpon sound, simple, and direct

edll

esome. and stifine fand laws, then the remedy lies in a complete
; g ¥ P

s and simptification of our land Jaws.

Concentration of Titde Halding

and 15 a nabg
ooty which tends to a concentration of tand holding,
The history of titles in this country presents three phases. First, the hold-

coe estates in a few hands similar to the feudal system. Large grants
t the Duke of York, Lord Baltimore, William Penn, General Oglethorpe,
and others were typical of our Colonial days. The breaking up of these large
grants into small mdividual holdings fellawed the Revelution and continued
until about the year 1890, During this period, the pumber of tides not only
increased in the aggregate but increased in proportion to population. Land
went through the process of commercial development and was largely sold
in individuz! Jots. Manhattan Istand, starting with a single title from the
Tndians, became divided inte 77.000 individiual lots. In Greater New York
there are 813.000 separately assessed parcels. From 1890, however, to the
present day, the trend has heen in the opposite direction, towards a concen-
tration of titles. Today, Manhattan Island, with a poptlation of nearly two
million people, with 77,000 separate iots, has about 40,000 title holders. Of
these 40,000 landowners in Manhattan, about 35,000 own single lots having
relatively small value. These stall holders are the rapidly disappearing home-
owners of a preeeding generation. The hulk of the four billions of land value
in Manhattan today is owned by about 5000 people. Less than one per cent
of the population own approximately 95% of the land value. The number
of landowners in Manhattan Island is steadily decreasing not only in the

aggregate but also in proportion to population.

g of 1
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The New York City Housing Authority, under the sponsorship of Tene-
ment House Commissioner Langdon W. Post, with cooperation of the United
States Works Progress Administration, has made a study of the effects of
what is termed “day-time population and night-time population.” Population
maps have been prepared from this data which in graphic siyle illustrate
population trends®® The Department of Taxes and Assessments of the
City of New York has prepared Land Valuation Maps which show land
values in the five boroughs®® These land valuation- maps-are-not made up-
from studies of the factors of population, but from actual data of property
income, sales, mortgages, and other transactions of the market which de-
termine land values in actual trading.

There are but two uses for land : first, for homes, and second, for business.
Intelligent zoning, coupled with apportionment of the tax burden according
to usefulness, would leave ample space for homes without congestion. The
elimination of speculative holding of residence land out of use and held under
the lure of the possibility of commercial development would open large areas
for residential purposes and eradicate shums.

Te conclide, the state has protected the individual by assuring security
of tenure in granting private titles, which we have observed is in the nature
of a franchise for the exclusive use of land. Tr return it would seem chvious
that the citizen owes to the state the duty of putting the land to proper use
and also of paving to the state for the general support of government the fair
value of his special privilege.

Bhpar Provipry [ovewroey, CITy ofF Naw Yowk (1934) po. xiii-ﬁ'_x;._i_iii.
BT egrATIVE LA®D VALUE Mars oF THE City of Niw Yorg (19567.













