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LAW OFFICES OF
Dixon & HOoLMES,

ATTORNEYS AND COUNSELLORS AT LAW,
32 LiBERTY STREET.

New Youx, Apwril Tst, 1905,

My, Fowarn Vaw Ingrw,
Chairman Exeeutive Committee of the Allied Real ¥state Interests of the Siate

of Hew Vork:
My Dmaz Sm—1In reply to vour request for an opinion regarding the Mortgage Tax
Bill now before the Legislature, T heg to eall aliention to a few of the many objection-
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abie features of the Bill

First—The Bill imposes an annual tax of one-half of one per cent. apon all mort-
pages recorded after the first of June, 1905, but another provision of the act provides
that where anv portion of the principal of a morigage made before the first of June,
1905, is advaneed after that date, the same tax shall be imposed npon such sabsequent
advance. This provision wonld have a serious effect upon a large class of builders’
loans and other rortgagzes now existing. These mortgages contain clanses by which,
case of the imposition of a tax like the one in question, it is possible for the lender to
call the prineipal of snch mortgages and {o refuse fo make further advances. The effect
of this npon the building trades wounld be serious, lending to many foreclogures and ren-

dering impossible the completion of buildings now in proeess of constriction.

Serond —The Act also provides that before enf—ering a decres Tor the foreclosure of

a mortgage & receipt must be produced to the Couri showing the payment of all taxes
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have accroed onm the mortgage debt. The tax asccerues on the first of July,

auived by the act cannot be produced; conseguently, wno  decree

teved between the Grst day of July and the frst day of October in any year.
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aricus and void, and no mdgment shall be obiatned in any Court for

the tax shall be

re of the wmortgage, wnloss it shall be made to affirmatively appear

the forpecd

|

apag  that

that the borrower net at any time paid any  portion of the

st no time has there been anv understanding or agreement that the borrower should

pay the iax. This provigior would make it almoest hwpossibie o foreclos mor

gage. The burden of proof ig pat wpon the holder of a worigage to show affir matively
thal the borrower never made any agreement to pay the tax. Thevefore, if the lender
shonld die, the morigage might be void besause it wounld be difficult, or W some coses
Impossible, Lo prove that no such agreement had been made by him. The owner of an
asgigned movtgage might be abgolutely at the merey, as to the validity of his security,
of a parly who wounld profif to the wheole extent of the mortdage, principal and inferest,
if the foreclosure were prevented. Also if the borrower and lender were both dead, it
would be impossible for the holder of the mortgage to prove that no such agrecment had

ever been made, and, therefore, the mortgage conld not be foreclosed.

Fourth—The provisions of the Act relating to the method of ecorrecting an erroneous
valnation of the morigage made by the recording officer in case the mortgage has been
reduced by payments, are most cambersome, requiring on the appeal to the recording
officer and on the further appeal allowed to the Stafe Board of Tax Commissioners, vol.
aminous papers executed in triplicate and the payment of the tax estimated in ihese
stafements.  Whe cost of such proceedings as these to obfain a simple reduction would
be 8o great as to provent many persons, especially nonresidents, From loaning money on

bonds and mortgages.

Fifth—The Act provides that no Court shall interfere by injunction, or otherwige,

with any officer while acting under color of any authority eontained in the Tax Law, and




that no review by cerfiorari, or ofherwise, of any official action under this articio shall
be allowed save for jurigdiciional defects i such action, or where an exemplion is
clatmed.  Thus the decigion of the State Board of Tax Commissioners is made absolulaly
final and eonclusive, and this is probably the only fax act wnder which it is bmpossible {o

rewiew the ssseasment made by the assessing officer upen the property of a iax-wvaver.

Hupth—The provisions of the Act welating to the collection of delingunent faxes ave
most nnjust owards the fax-paver.
After the first Monday of January, the taxes ave desmed delinguent, and the mort-

wape seeurily can be seized and offered for sale. No personal notice of apy kind is re-
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quirad to be given to the holder of the mortgase zecority, the Act providing simply for
a notice by pablication. The abeolute title to the mortgage i sold apon thiz sale to the

highest bidder and the title of the purchnser becomes absclute at the expiration of six

months from the date of the assignment. No noties, either personal or by 'mlb‘!.ieaiiaﬂﬁ is

monthe,  1f throngh any inadvertence, sickness. death or absence, he has wnintentionally

neglected to pay the tax, he can thus be absolutely deprived of his morigage without any

meihod by which he can obiain reliaf.

Heventh——The Act provides that execnfory coniracts for the sale of real estate
nnder which the vendee is entitied to the actnal possession of the property, shall be
treated as mortgages for the purpeses of this article; consequently if a man sells prop-
erty to a tenant, the seller will bave to pay a tax of one-half of one per cent. on the whele

purchase price. If c;ub%a,qm*zfz‘élv the seller on the eIosiﬂg of the title fakes back a pur-

Fiighth—Mortgages are taxed at their face value, even although, as in the case of
junicr mortgages, they may have a much smaller actual valne. Mortgages given as eol-
Iateral seenrity are taxed at their face valee, or where the amount 18 not stated, then
at the assessed value of the land mortgaged, although nothing is dne or may ever become

due thereon.

Ninth.—The provigions of this Act are complicated, ambiguonssand harsh, reqniring

active vigilance on the part of loaners of money to protect their securities, and it ig prob-




ably neesssary for the morteage paper to be actually exhibited each vear to the record-

ing officer o bave the reeoipt for the tax endoveed thereon,

Mary other ohjecctions conld be urged against the form of this proposed mortgage ax
law, bui these, to which T have called your particular aftention, ave sufficient to shew how

3

oimoxions aad bow mjurious the provosed Bill is.
Very truly,
JABISH HOLMES, JR.




