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PART 1
PRESCRIPTS FOR THE JUST SOCIETY

Americans of the Jate eighteenth ceutuvry found thewselves with
a voique opportunmity to vittuvally recreate an entire systew of
positive law avd, thereby, steer a <coutse very different frowm
that of abny contémporary eighteentb century society. Av
appropriate area for iovestigation, I would atgue, is to exawine
just bow close these first. Awerican ststeswew asud politicians
came to the creatiocn of a8 society the Jaws of which wmeet an
objective test of justice. If it cap be sajd that the nation's
first principles were just, it thev rewmaivs for us to evaluate
subsequent chavnges to that systew measured agsinst the origival
stavdard. We are theo able to explore the areas where the
political systew structurally joterfered with justice apnd the

effects this bas had oo the developwent of Awericapn society.

To set vp this avalysis, opme must be able fo identify av
objective staondard of justice by which to evaluate the late
eighteenth century tepublican efforts., Those moral] avd politicsasl
phbilosopbetrs of Jefferson's era and before accepted a similar
challenge withb regard to political economy iv Evurope; the advance
of Evropean civilizaticn io tbe New World provided a new and
distinct atreva for jovestigation. Mew of idess such as Hobbes,

Locke, Turgot, Swith and Rousseav contributed to the Awerican



effort by developivng their own distioct analyses for examinmation
and debate. Their ventuvres first joto political philosophy and
then the vewer disciplivne of political econowy provided a basis
frowm which Awverican thivkers would postulate even wore "radical™
érrangements that took idnte cousideraticon their own wunjque

experjences of self-government and substaotial persovnal freedow.

The werits cf each wew provouncement by the political
economists were repe;ted]y attacked and defended, and although
frequently emotional Tather thao based cD objective,
scieﬁtifica]]y-detived fiodiogs, tbe opevvess of the debates
eventuvally brougbt importaot issues before the Awericov public as
it woved closer to rtevolution. As has always been the case,
Jimited kvowledge of the wuvatural wotrld avd Joveg-beld prejudices
bawpered the objectivity of sowme, while the vpreservation of
seif-interest affected the thinking of others; and, 3s bistory
proves, ideas that challevge the politics) ot social status quo
atre seldonw popular with those in power. Meuv of tradical ideas inm
both the New aod 0)Jd Worlds Jived vnder threat that the police
powers of the State wmight be ionvoked shbould their writinmgs or
activities threaten those in power -- tolerance being a virtve
too jufrequently ©practiced, thep avnd now. Similar pressures atre
yet with vs jo waony countries today; bowever, the overt threats
of persecution for free expression of owe's ideas bave {(for the
time being) abated in our owo snd & ©vuwber of other societies.

We are du a8 wuch better position today to search for truth



without bejng fearful of whbat we find,

How, theunm, do we identify av objective set of privciples by

which toc wmeasure 8 society as just? This task bhas not vyet been

sccowmplished, Jif success is to be weasured by vuvniversal
acceptance. Yet, the goal of a2 just society is clearly dependent
vpon bow well people Jiving within & political frawework

reconcile seewivegly opposiog cooncepts, such as LIBERTY aond
RESPONSIBILITY. Wbere does an fodividual's personal Jiberty begin

snvd end? What respouvsibilities do we have to ove avother as

mewbers of the sswe society and specifes?

Op these qguestious, I realize that I cav speak ovly for
mysel f. To do otherwise would reguire a pevetration. into
pbilosopbical, social) sod political guesticns that are beyound the
scope of this vpaper. Nevertheless, an sppreciation for the
conclusions I teach o Parts II and III requires that I provide a
clear explanation of what I wean when discugssivg JUSTICE, LIBERTY
avd otber <coovcepts critical to wy theme. Wbhat follows io this
section, therefore, are jdeas I bhave cowme to accept as truths

becavuse they weet the test of reasom and are supported by

bistorical evidence. Combining the teachings of two great
American thiokers -- ove 3 pelitical pbilosopher, the othetr a
political ecovomist -- I offer a vparticular Jefinition of the

just society.

I turo first to the scholar Movtimer Adler, who has devoted



bis life's work to tbe exploration of THE GREAT IDEAS.[1] 1Ino
COMMON SENSE OF POLITICS, Adler traces the bistorical evoilutionm
of governwent and jts jwpact on buwap civilization. If we are to
be concerved with tbe waximizatico (through justice) of liberty
apd equality for all, thev, says Adletr, "it is ounly withio the
framework of the DE JURE staste and government that Jiberty and
equality cap be wmaximized for ali."[2] Moreover, "the DE JURE
state and goveroment  wust iJtself be rectified of all) of the
injustices that it bas so far bistorically exbibited and wust
become perfectly or comp)etéﬁy just ip order to maxiwize Jiberty
and equality for al)l."[3] Here is ap indictment agaivst the state
and goverowent ss it has existed "bistorically." A goveruvwent

that sanctions injustice s vot, therefore, legitimate and must

be reformed or teplaced.

Within a society governed by DE JURE goveroment, the
jndividual's ability to act without restraiot does ©pot exist.
"Unljwited freedow -- freedowm wunrestrajmed by justice -- camoot
be maxiwized for 2)Jl."[4] If we are to have justice, thet we wmust
recognize the distinction betweep the concepts of LIBERTY and
LICENSE.

Liberty is freedow exercised under the restrajots of
justice so that its exercise resvits io jojury to 1no
ove., In covtrast licemse is freedow exewmpt frow the
restrafots of justice and, therefore, idnjurious to

otbers iv fofriveing theivr freedow as well as viclating
other rights.[5]

The "otber —tights" Adler s teferrivg to ate what the



democratic-republican generally <calls our NATURAL ot HUMAN
RIGHTS. As buman beivgs we shate a “comﬁon bvwavity” avd have the
"same species-specific powers or properties.”[6] Thus, although
cutr abilities and attributes way differ by degree we are of the
same kivnd; avd, therefore, sre possessed of the save rigbts:
Where the iuvdividuval exercises Jicenses that produce vondesirable
moral or ethical societal effects, justice rtequires that the
individual be preven?ed frow exervycisiveg suchb Jicemses. This is
the respoosibility of Jegitiwate governwent. Where the state
sauctions Jicevse the positive law permitting the act to take
place is joconsistent with just privciples and, if justice is to
be maintajned, that sanction must wnot only be eliminated but
goveroment wust take actiouv agaivst the act. With these building

blocks provided by Adler, we wove opn to the issves of what are

wore frequently today called ECONOMIC RIGHTS.

To oy satisfacfion, tbe wost counviwcing avd reasoned approach
to the discussion of ecovomic +tights <comes frowm the American
political econowist Hevwry George, whose trestwent of justice
ewbodies 3 critical syothesis of both moral-scouse philescpby and
the classical politica) economy of Physiocrats (such as Turgot
2ud Quespay) snd, of <course, Adawm Swith. George's two mgjor
works, PROGRESS AND POVERTY (1879%) aund THE SCIENCE OF POLITICAL
ECONOMY (1897) continved the traditioo of approachivng the study
of political econowy as 3 wvatural scievce. George built his

analysis oo the work of bhis predecessors -- correcting where be



uncovered iocovnsistencies io Jogic or fact.

More thap simply restate that which be found supported by
bistorical evidevce or observation, Heory Geotge asked himself
what it is about buwapn bebavicr that is consisteot and therefore
predictable; his observaticu, thbat wav seeks to satisfy desires
with the lJeast awmovot of effort, established 3 first princip]e.
History revealed to biw that ip attewptiovg to so satisfy desires,
the tendency of wan ;s to mouvopolize what nvature freely provided
(i.e., whbat was accessible to all). Thuvs, George's sepnse of
justice required that positive Jaw be covsistent with the
principle that the earth (o its patural state) is the birtbright
of all wavnkind, equally. Property 1tjghts Jo the earth are

therefore vnvatural, a tesuvlt of licevse sanctioned sud enforced

by the State. Justice, be concluded, requires that tbe economwic

valve of wvature be <collected for the bevefit of the entire
¢citizenry. Failing te do so, the covsequences (even for 3
dewmocratic-republic svuch as our own) are constawntly vpen vus:

«+. absolute political equality does mot im Ftself
prevent the tendency te inequality iovolved {9 the
private ownership of lavnd; avd it is further evident
that political equality, coexisting with ap jocreasing
tendevcy to the wvnegual distribuotion of wealth, wust
vltimately beget either the despotism of crganized
tyraonoy or the worse despotism of snarchy.[7]

Thougb deeply concerved over the course of man's fuotuvre, George
temained optiwistic that structural tbavges couwld preveot a

collapse of the dewocratic-republicen experiepce. He would have

agreed with Mortiwmer Adler tbat '"mwore progress must be wmade and



that more revolutiocn way be beeded to effect the changes that are

requisite."{8]

Thus, the criteria I rely on agajost which the degree of
justice existing im botb the eigbteentb century republicanp visionp
and experience cav be wmessuvred comes to us cut of a tessoned
exawination of historical processes, jostitutions apnd eveuvts.

Adler and George show that:

1. We are all equal iv our bumanvess; and, therefore, possess

rights associated with a trvly buwev existevce;

2. The earth is essential as the sovrce of goods vecessary for
svch a0 existewmce; therefore, esch individual bhas ap equal tight

to sccess the earth avd all that pvature freely provides;

3. Liberty is the exercise of ovne's rights, by definition the

actijons iovolved v no way infrivgiveg vpou the liberty of others:

4. Liceuse is5 the redort to action which restricts the liberty
of othets; and, therefore, requitres some type of corrective

action oo the part of the State iv order to preserve justice;

2. There are two primary categories of liceonse, the first of
which s sauctionmed by positive Jaw and creates vuopatutal
property (priwmarily, private appropriation of the value of pnature
but also wonopolistic sawmctious granted o production}); the
secoud of which violates woral avd ethical patteroms of jndividual

bebavior aud must be termivated; aund



6. Posjtive (§.e., waowade) Jaw meets the test of justice the
extent to which it J§s covosistent with the principles of

protecting the individual's natural rights as desctribed above and

preveuts the vobridled exercise of Jicense.
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PART I1I
THE BEREAK WITH ENGLAND
A CONSERVATIVE REVOLUTION WITH RADICAL OVERTONES

Discontent awong the American colovials with the status quo of
thefr govervwent and positi;u withiu tbe. British Ewpire cawme
about gradually. Eventually, cballenges to the asuthority of King
and Parljament found their way  into avw expanding vpolitical
literature. A wider protest agaivnst institutions of <colonial
society followed. When the <colonials finally began to vocalize
their greviences they found a rich beritage of dissent supporting
their cries against the injustice of Patrliawentary acts or
declarations by the Crown. That supreme defender of the gloriocus
revolution, Johno Locke, previded the awwvoitioon with his
attacbuwent of 3 high woral obligation to the exercise of power:

As vsurpation is the exercise of power which snotber
bath a right to, so tyraovny is the exercise of power
beyood right, which vobody cav bave 3 rigbt to; avd
this is wakiog wvse of the opower avyove bas jin bhis
bands, vot for the good of those who sve under it, but
for bis owo private, separate advantage.[1]
Altbougb privarily a defevse of the actions faken agaiost av
authoritative monarcgv, Locke would be guoted repeated]y-in the
1760's and after as a defender of "matural rights" and on "the
social and governmgnta] cootract"[2] by <colcpials euwbittered

agajost Patliswentary acts they correctly perceived as brivging

an end to the Joovgstanding policies of beoign peglect that had



perwitted the expansiov of the <colovials'  opportunity to
self-govern. The iwpact was felt the wgreatest ip the older
colonies, which bad wore or less been under de facto
self-government for wote than 3 ceotury[3] while the attentions

of King avnd Parliament were beld elsewbere.

The Eunglisb evpire was far frow being secvre, Though
jntermaelly cortupt and increasingly uvonable to defend hér vast
ewpire, Spajn stil! clajwed sovereiguty over wuch of the New
World and was never very fatr frow war with Evglewd. The Dutch,
possessed with Evrope's largest wmerchant fleet, maintajved their
position as Evtope's great financiers avd traders. Fraoce,
bowever, had ewerged as Evnglavd's wost powerful competitor in the
quest for New World territory and wmarkets. As the colonies
became more jwmportavt as producers of foodstuffs, furs and other
Taw waterials (as well as being a captive market fof
manufactures) each of the Evropean powers was forced to defend

its territorial clajws by force.

War jv Evrope bad repeatedly spilled over fnto North Awerica,
sud did so sgaio jo tbe early 1750's. Disvonity during the jpitial
stages of the war brouvght disaster after disaster to the colonial
armies in their efforts agaiost the French and their Indian
allies. These dffeats became a real threat to the British
alliasoce with the Iroguois, the league of tribes dominating wuch
of the colounjal frontier and av effective buffer ©between the

Englisb avd Freonch. Fearful of losing these Ivdian allies, the



Lords of Trade avnd Plantations called for a coogress at Albasny to
persvade the Iroquois that Evglovd wovld ewerpe victorious io the
wat aod the 1Iroquois would share iv that victery. Seven of the
thirteen colonies seut vrepresentatives, ipcluding Pevnsylvania
which was represevted by Bevjawio Fravklin. This congress was
iwportaot to the futuvre of Awmerics for several reasons, The
seeds of self-governwent and wvltimate vunity awovg the colomies
were planted by Fraoklio, oo whowm the Iroquois success iom forgiog
a strong pation bad Dot gone vomoticed:

There is a writer of our day ... who has writtep an
fotriguvivg work evtitled THE IMPORTANCE OF GAINING AWND
PRESERVING THE FRIENDSHIP OF THE INDIANS. I do vot koow
Mr, Keunedy {the writer] perscnally or what
gquvalifications be has, but this is of little
joportance, for what be bss to say makes good sevnse.

He cowments ip det2i) ov the stremgth of the League

which bas for ceonturies bound ... the Iroguois together

in 8 cowmovn tie wbich vo crisis, bowever <grave, sivce

its fovodatiov bas wavasged to disrupt. Further, this

League does ©vpot Jofringe wvpow the rights of their

individual tribes.
Freoklin bad studied the Iroguois confederation closely., Now, at
this coungress, be would propose "that all of Britisb Awmerica be
federated vunder a single legislature snd a president geoeral to
be appointed by tbhe Crown." As if the Iroquois suvccess were not
enough to <coovionce those at the cougress of the wisdow of
combined effort, Fraoklip appealed to a less noble dpmstinct ido
bis fellow whites: "It would be a strange thing, would it not, if
Six Nations of dgonorant savages sbould be capable of formivg s

schewme for suchb a voion, avd be able to execute 3t ip such s

mavver as that it bas subsisted for ages and appeatrs



judissoluble, and yet that a Jike unjion should be imﬁracticab}e
for teo or a dozeuw Euglishb colonies?”[4] Fravklion's proposal was
eitber dgnored or rejected by all the colonial legislative
bodies. Few iv tbe colonies were yet ready to cootewplate a forw
of govervwent that wight cowpete with the colounisl Jegislative
bodies. Wbile it might be trve that tbe Iroquois bad wmanaged to
form a coufederation Jastivg hvodreds of vyears, with genera{
peace waintained awovng its wewber tribes, the colovnials had wore
pressing problems to think about. With Freoch victories
threatening dts North Awerican boldings avd Indiav <taiding
parties reclaimivg the frootier, the British wilitary was about
to take cootrol of the war, |
With the presevce of the Britishb military o colonial America
there cawme abm evnd to the ers of benigo neglect. Such & large
British presence weant Jarge expevnditures. At the epd of the war
Parliawent would oow look to its distant subjects as the Togical
sovrce for teveowe to reduce the wmatiomal debt. A vot
vnjwportant characteristic of this Parljawent was its control by
the conservative elewents in English society, men who were not
only staunch defeoders of the growing empire and its wercantilist
foundation, but whbo wetre iJnstivctively committed to the defense
of their positiow of privilege. England's aristogracy awakened
frowm its cowplacency with the <colonials' cry of "wo taxation

without representation,”" realizing full well that "nothing was

wore Jikely to overthrow the privileged class [of Evgland] thao



the application of this RARE LEVELLING PRINCIPLE ip Great
Britain."[5] 1Iv wno evenot wetre Eunglaud's landed avd werchant
classes willing to share either power or privilege with their

colonial counterparts.

What is alse Jwportamt to vuvonderstand is that by the
mid-ejghteenth cemtury wuch of the wealth asvd positioo - io-
colonial Awmevrices was, Jike that iuv Evgland, foherited. Maoy of
the colonials at the cevter of early resistance to the Navigation
Acts sod the arrival of mwore avd wmore ctown offijcials were
themselves of the ]and;d avd the werchant classes, were equally
cooservative aud stauvnchbly defended the status quo io colonial
Amerjca. They were certajovly the wost Anglophied of tbe colonijals
and the priwe beveficiaries of privilege. Unwittively, they
became a threat to their Englisb counterpatts wheﬁ they began to
dewmand av equal voice in a govervnwent vow attempting to reach
into what the colouvials viewed as their private dowaio. Froow the
perspective of cobservative colonjals, their liberty was severely
threatened by tbe Jwposition of  vowarrasvted and unjust
vsurpatiovs of power. Representation dv Parlismevt became the
trigger issve, for "vittus]l representation worked far greater
injustice in the colonies thav v Evgland" ivaswmuch as "eveno the
tichest wapn ip Awerics would be debarted frow votine for the
members of Parlisment wbo would represent biw."[6] So Jong as
Parliswent bad tuled voder the doctrive of benigo neglect, there

bad beeun no reasou for the colonials to assert their 7Trights as



Englisb subjects; tbe colonisl experievce with seif-government
bad fostered a feeliug of equality with England
«-o but iu the existevce dJv every colony of a
wminiature bouse of cowmons which was exetcising fui]
powers over Jegislation, wembership, and finaunce, and
claiwmivne legislative equality with the bighest
legislative body of the realw. Svuch a claiw affected
the very constitution of the British empire itself, for
it asserted that the empire was nmot a siogle state made
vp.of 3 wother couvntry apnd bher dependencies, but-rather
a group of states equal Jo status, with <cocordinate
legislatures avnd 8 commwoun king.[7]
Uotil the 1760's colowmisls thad enjoyed a2 de facto liberty that
was jo wany ways Jess dJoterfered with thap what English law

demanded. For those wnot a3t all juclined to subwit te auny

avthority there was always the beckonivng wilderuness.

Benjawin Franklio was certainly ove of the earliest of the
colonial leaders to publicly express dissatisfaction with the
status quo, even under the doctrive of benign vneglect. He was
awmoug a small number of the «colonials who bhad been greatly
iofluevced by the teachings of the Evlightenwent and by the
eighteenth century Frevch PEILOSOPHES, who "popularized wvot only
8 faith o bumavity and av jdeal of sz free avd equal society, but
21s0o specific ecovowmic and political doctrives."{8] While wost of
what was tbev the Awmerican establisbwent desived nothioveg wore
thaom to protect jts privileged status, a deterwmined few veotured
to cballenge not omnly the grip ov Awerican society by England but

the doctrine of privilege embedded inv colonial society as well.

The overturving of vojust political regimes and 3Jonstitutions



had taskenm covncrete forvw iv Evgland with Crowwel) and sgaiv o
1688. These upheavals had their origims {fw the Evligbteowent,
which produced a renewed quest for truth sod voderstanding.
Reason, once the explicator of avthority, became the
test of auvthority. Io the Middle Ages faith bhad
preceded reason; wen vused their vreasco to explaijn
doctrive which they first accepted on faitb. Iv the
eighteenth cevtury, however, men Teversed the order:
the followers of Enlighteved philosopby believed ounly
that which wet the test of reasoun.[9]
Io the eighteenth cevtury Locke, Turgot, Quesnay awnd Smith -~ men
of jdeas, teachers, philosopbers -~ forwulated a3 npew science,
political ecovomy, built on axiows arrived at through reason aund
substantiated by scieontific Jovestigation. In North America
these investigations were examived and absorbed by wen such as
Fraoklio, Adaws, Jefferson, Madison, Hawiltovw snd Pajne; their
own contributions would come frow direct experience fv 3 society

distioct iv wany ways frow its Evropean beritage, Slowly, they

would test by experimevtation rvrepublican theories of governwent.

What exactly did tbey learv frow the men of the Enlightenment
about "Iliberty?" About “justice?"” Liberty bad two distipct
meanivgs. First, it was argued, there Js the Jiberty to engage
iu busivess or trade without juterferenpce by the state; then
there is also the liberty to participate in governwent -- to vote
and bold elected or appointed office. In the colounies as well as
in Evgland tbe frauchise was restricted to the lamded. Those who
enjoyed and benefited frow tbhis licemse were svre they wezre

deserviog of their privilege, and as sure that the propertyless



were ﬁot. Thvs, while the colovnial Jeaders couvld forge a united
resistence to oppose the Jnjustice of weasvres invoked by a
distant King avd Parliswent (2pd svch 2 wav _as Patrick Henry
covld be widely applauded for bis cty of "Give we liberty, ot
give we death!") wowly a very few would step out beyond the
limits of voenlightened self-interest in a quest for liberty, aund

justice, for alil.

Avnotber aspect of "~ the revolutionmary struggle was the strange
position of Britain's wiljtary force haviog to assume the dual
trole of beivg both defevnder of British interests (i.e., colomial
property) avd carrying the burdeuw of fighting the rebels, Maopy
colonjals, remainiveg Joyal to the empire, relied on the opreseunce
of tbe arwy for security of persou and property. Thus the war
presented the iJioteresting dichotowmy of two opposing wilitary
forces (each directed by &essentially copservative political
Jeaderships) attewmptineg to prevent the destruction of the
colonies' stock of physical wea}th while fightivng over wbo would
govern the owners and control a vast territory. Neither group
was prepared for the degree of <change that was sooD to occur;
they (aod their descendawts) would <cootimue ta thold theit
conservative aspirations for a very lowvg time. Iv Awerjca this
cngoiung couservatiswm would establisb an ongoivg opposition to the

democratization of the republic.

What the couservative colovnjals failed to realize voti]l toco

late, however, was that the wajority of tbheir countrymen



possessed a vision of av jvudependence very different from theijizx
own. "The Awerican Revolutiov was more then simply 2 strugele to
f;ee the colonies from English comtrol; it was wore tban a civil
war betweeo Whigs aud Tories. It becave as well a wovement to
obtain certajn dewmocratic rights for the Awmericaun people:
emancipation of slaves, buwave penal codes, greater freedow of
worship, terminatioﬁl of 4arfstoctacy v Jawndholding, expauvded
suffrage, and broader educational opportuuities."[10] Once
conmitted to the rer]ution, most Awericans expected victory to
produce greater equality of opportuoity. By 1776 the momentuw
had resched the pivvacle for radical chavnge; "evetybere there
were discussions of the Tdesl nature of governwent; everywhere
principles of politics were examined, fnstitutions weighed, and
practices covsidered.”[11]) More thao wost others of his class
Jefferson aunticipated this and strveggled to jocorporate an
¢galitarian spirit donte wbat be viewed as a just system of
law.[12] While liviting political participation to his owoD race
and gender, Jefferson's proposals to guatantee each white, adult
wale sufficient land on which t§ svpport himself aod bis fawily
suggests that bhe was wore aware thao wmost of the telationship

between justice and equal access to the earth.

Ia our own tiwe Awericasps generally thisk of the U.S.
Covstitvtion as owr guide in the opursuit of justice. Those who
both forged svnd criticized +thbe Covstitution durimg the Jate

efighteenth century were wore "couscious rather of its defects



than dts werits."[13] Along these livnes, I fiud Jefferson's
advice to bis fellow republicans propbetic:

The tiwme for fixing every essential right aov a legal
basis 1is while our rulers are bomest and ocurselves
voited. From the conclusion of this war [the
Revolution] we shall be going down hill. It wil)l oot
then be wvecessary to 7resort every wovewent to the
people for svpport. They will be forgotten, therefore,
apd thbeir rigbts disregsvded. They will forget
thewselves, but Ju the scle faculty of wmakiog woney ...
The shackles, therefore, whichb shall not be kvocked off
at the covciusiov of tbis wer, will rewain ov us long,
will be wade hesvier snd heavier.[14]

Ov the ove bavnd, be recognized the mnecessity for 2 voniform legs)
strvcture to pnourish and preserve the vnion; yet (patticularly i

private correspoudence) bis warnings were op this ordet:

The resl frieuds of the constitution o its federal

forwm, if. they wisb it to be Jwwortal, shovld be
attentive by amendments to make it keep pace with the
advance of the age in science sud experiemce. Iunstead
of this, the Furopean governwents have resisted
reformation, wotil the ©people, seeing 0o other
resource, undertake it themselves by force, their ounly
weapon, and work it out tbrough blood, desclation, and
long-contionved anmarchy.[15])

s 'y

While suﬁporting the constituticnal ipitiative, Jeffersoun's
writiog iwplies avn already developed pessimisuw. He seewed to
sense that tbe wiuvdow of opportunity for radica)l change created
by the Revolutioo bhad by the Jate 1780°s been closed. The
covnservative elements o Awerica controlled for the wost part the
cultivated Javd, pbysical wealth, trade avd fivancial reserves;
they were pot about to allow the wivniog of ivudependevnce to
sfwvltanecusly accowplish the destruction of their privilege and

position.[16]) Otbers were more optimistic; and, as Jsckson Turover



Main condluded in bis study of the period:

The Averican of the 1780's had réason, as he viewed
bis society, for sowme <cavtious optimism. Classes
rewaived, to be svure, avd be might note with alarm the
coucentration of wealtb avd the growivg vuvwber of poor,
but the Revoluticon bhad made great changes, avnd westward
the Jand wss bright,[17]

Westward the land was bright, aud Americans would socom leave
what wost ‘ackvowledged as a CORRUPTED eastern seaboard for ~“the’
vnsettled, virgin Jands of the west. Already by the beginufong of
the nineteentb century, thouegb stil] thinly popuvlated avd vnewly
independent, Awmericans looked wvot to the Coovstitutionm nor their

leaders to secure liberty; ratber they Jooked "westward." From
the very begiunming of ovur nation, Americans seewed to
instinctively realize that as great as the changes were over the

0ld World they were not sufficient to protect the republic over

tbe loong baul.

We koow thbat the experievnce of Jlivimg Jip Awmerica bas for
couvntless willioos fallen far short of the promise of the
Revojution. Why this has beev so has been debated endlessly
durivg ovr life as a wation. We Awericsns bave awevnded ovr
Covstitution, rtestructured aud reofganized cur political
jostitutions aod several times cverhsvled our ecouvowic system,
Stil)l, problews of inequa]ity of opportunity rewajv; still, the
coucevtration of owovership of Jand a2ud of wealth grows[18];
still, justice rewajus an elusive goal) of én]y some, while otbers

work to waiotaio thefjr privilege. I assert that Frapklio and



Paivne, particuiarly (apd Jefferson probably) knew, then, what
justice reguired; their writings 7reveal an 2wWareness and
accéptance of measuvres that would brivmg equal] asccess to mature to
all Americauns snd tbereby bring & wore perwsvent degree of

justice to the pew natiown.

Awmong the writings of Franklin, Pazibne aund others whoﬁ-l-wi]]
bighlight, cap be found a clear presentation of a reform ditected
t¢ the Dbeart of privilege. Motrte thao aomy of the wvecessary
refotrtus none was more crucial avnd wore difficult to ;ecure thanp
bringivng an end to the system of land teoure that perwitted the
private approptiation of the wvalue of nature and its
concevntratijon joto tbe bands of the privileged few. Part III
discusses the evolution of this reforw and fts intrecducticon Juoto

republicao political thouvzbt.
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PART III
THE WEALTH OF NATIONS BELCONGS TO ITS PRODUCERS
THE VALUE OF NATURE, THE SOURCE OF WEALTH, BELONGS TO ALL

The period following our Revolution was characterized by a
constantly growiog importénce of trade avd of warkets. As was
obgefvea by | Srew McCoy iov THE ELUSIVE REPUBLIC, "the
commercialization of society Jn itself warked the birth of a
distivetly wodern otrder that tepresented a drawatic and
dislocativng break with the past.”[1] No ove individual was morte
responsible for avalyziug avd explorimg this break than was the
Scottish philosopber Adaw Swith. Switb is vniversally recognized
as the fatber of what 4in 1776 was a vew scientific endeavor =--
political econowy. THE WEALTH OF NATIONS establisbed a
scientific framework for the jnvestigation of the nature of wan
and bis world that lasted vunti} the arrival of the speciaslists
into the world of acadewia. For more tham a century, however,
pelitical econowy rewmained jomtact and Swith stopd in the Jate
eighteenth 6eutury as the recognized waster over this nunew
discipline. Thetre is vo arema Jp the relatioos betweew men, or

between wen a2ud the State, that be did nwot touveh oo.

Smith 4s today vtepeatedly  Dbrought forward as the great
defender of "laissez-faire capitalism™ by tbose who wish to
extricate busivess from juterference by the "Libers} State." Both

Swith's treastwent of the warket aud the covcept of Jaissez-faire



bave, bowever, beev gravely wisteptesented. THE WEALTH OF
NATIONS 48 aw bistoricsl ionvestigation that presents an
fnsightful avalysis of the advance of buwman <civilization. As
would aswvy sciemtist, Swith strived to show cause avd effect

relationships in political ecovomy. The terw "laissez-fajre" is

let things alove!"[3]). To <cleatr the ways of privilege and
wenopolistic savctious was key to Swith's soti-wmercaptilist
analysis. How many eotrepreveurs today are eager tc Trisk a
market that is free of privilege .and subject to cowpetitive

pressvies?

Because of his unique positjion among wen of dideas, Swith's
influence ou bhis American counterparts was s;bstantia]. Io wmany
iostances Swith could be referred to as the avtbority supportiog
comclusions Americans bad come to based oun their owo
jovestigations; be provided a standard ageinst which they could
test pew ideas svd predict results. In short, Swith's work made
possible tbhe wvse of reasowv avnd logic to formulate both private
decisiocns ot government policy. The issves of direct concern to
this papetr ceoter ov Swith's presentation oo the developwent of
the dJostitutionm of property io land and on bhis concept of

jostice.

Chapter VIII (Of The Wages Of Labour) begius with a cleat

statewent of bistory, followed by a conclusijoun on Seith's part



that wmust have stivred both covservatives and tadicals alike
(though in very different ways):

Io that originsl state of things, which ©precedes
both the appropriaticv of Jand s0pd the accuwulstion of
stock, the whole produce of Jabour belonmgs to the
Jabovrer. He 1has veither Jaodlord por waster to shate
with bim.

Had this state cootiunued, the wages of }abour would
bave avgwmented with all those ioprovements du. its
productive powers, to which the division . of. labour . .
gives occasion. All thiugs would have gradvelly becowe
cheaper. They wouvld bave been oproduced by a swaller
quantity of Jabour; and as the cowmodities produced by
equal quantities of labour would paturally dn this
state of things be exchanged for ouve another, they
would bhave ©been purchased Jlikewise with the produce of
a swaller quantity.[4)

What could be wore just thaw that the wealth prodvced by labor is
and shouvld be the oprivate property of labor? That bistory bhad
bot so wnfolded was wvoebaracteristically glossed over by Swithg
his treatment of this issve svuggests s teluctauce to follow the
facts throuegbh to & Jogical comcluvsion (perbaps Swith recognized
be was treadivg dpbto sn area of social sz0d political strvcture
that bad vnsettling ramifications:

Byt tbis origional state of thivgs, 4o whbich the
Jabourer evnjoyed the whole produce of his own labovur,
couvld pot Jast beyond the first iotroduction of the
appropriatioo of lavd avd the accuwmulation of stock.
It was at an end, therefore, long before the mwost
considersble jmprovements were wade in the preductive
powers of labour, and it wouvid be to npo purpose to
trace further what wight bave been its effects vpon the
tecompence o1 wages of labour.

As soou as laod becomes private property, the
lavdlord demands a share of awost all the produce which
the labouvrer cav either raise, or collect frow jt. His
rent wakes the first deductiov frow the produce of the
labour which is ewployed upon lavd.[5)



This "first deduction” of “rent" stews from ovne fact ouly: that
the State bas sanctioned the appropriation of lavd as private
propetrty im a wanner that denfes the principle of the value of
natvre belopnging to all and not to any Jodividval, s subject
which Smith himself comments ouv in Chapter I of Book V:

) Kmoug natiouns of hupnters, aos there 1Jis scarce any
property ... so there is seldow avny established
magistrate or avy regular adwinistration of Jjustice.
Mevo who bave no property cav jnjure ove asnother ovly in
theitr persoms ot reputatioms... It is otherwise with
the jojurijes to property. The bevefit of the persoo
who does the Jivnjury is often equsl to the Joss of hiw
whbo suffers Jt... But avarice and aswbitionm 4Jv the
tich, o the poor the bhatred of Jabour avd the Jlove of
present ease 3nd evjoywent, axe tbe ©passious which
prowpt to juvade property, passious much more steady in
their operation, aud wuch wore vviverss) dim thejr
influevnce... It is ovly under the shelter of the civil
wagistrate [f.e, the State] that tbe ocwner of that
valvable property, whichb [avnd bhere where Swith fails in
the consistency of bis Jogic by jgnoring the bistory of
bow ©property was i maony Jostavces acquitred] IS
ACQUIRED BY THE LABOUR OF MANY YEARS, OR PERHAPS OF
MANY SUCCESSIVE GENERATIONS, cau slieep a siogle wuight
in security. He is at all times surrouoded by vunkoown
enemjes, whow, THOUGH HE NEVER PROVOKED, bhe can pever
appease, and from whose dJnjustice be can be protected
only by tbe powerful arm of the civil wagistrate
continvally beld up to chastise it.[6]

Smith Tbegins by offering a wvpatural rights defivition of
property (labor applied to land yields production); theuv goes on
to defend redistribvtion of property from producers to
novproducers (ji.e., to those who simply bold titles to land)
without tegard to the legitiwacy of the s-tiobs themselves or fbe

political structure that sanmctiouns such actiovs. What of the

great lavnded estates that loyalty to wonarch bad produced through



edict (io the New World as well ass 01d), or the ewmclosutre of the
English cowwmons, or the division of Ireland by Crowmwell awong his
geverals -- whose descendants took frow the Irish peasant the
bulk of whbat was produced in order to Jive 4n splendor as
abseotee Javdlords? Swith fails to suppori bis judictwent of the

Jandless poor iuv their "hatred of labovr,"

savywhere gajved access to Javd they bave shown iodustry. I aw
forced to conclude tbat Switb Jet bis position in English society
interfere with his ifntellectuval bomesty. Locke bad been less
accowmodativg, Jess forgetfu) of political thistory avnd wore
generous o bis deciarstiow of thuman rights. Frowm CIVIL
GOVERNMENT come the following passages:

God hatb given the world to wev v cowwon .., Yet
every mav bhas a2 property io his own person. The labor
of bhis body and tbe work of bhis bhavnds are properly
bis...

With this rtestriction ov the eomount of land onme <csn bold snd
under what circumstances:

As wuch land as 3 wan tills, plants, fwproves,
cvltivates, and can use the produce of, so wmuch is his
property...[7]

Very early iv the Evropean wigratico to North Awerica Locke's
coocept of production as the basis for holdimg titles to Jand was
jocorporated by Willisw Peonp joto the plan for settiewent of
Peonsylvania. In 1681 Pupo proclajmed "Evejy manp shall be bound

to plant, or mavu, his Jand within three vyears after survey, OrT

else other applicants may be settled thereocun."[8] Only those who



actually produced would be eutitled to retajv ownership. Peoo
lJater proposed a radical scheme for usiong the reuntal value of
tand to provide for public expenditures, suggesting

If all men were so0 far tevsnts to the public that
the superfluities of gajv and expeunse were applied to
the exigevncies thereof, it would put av evnd to taxes,
leave ot a beggar, aud wake the greatest bank for
natioval trade jv Eurtope.[9] : - T

This wss Peovon’'s version of what would become iu the Jate
nineteenth cevtury tbe proposal for "the sivgle tax," carried
into the political arevms by Heury George and those who agreed
with bim that

Free trade means free production. ©Now fully to free
production it is mnecessary not only to trewmove all taxes
on productioco, but also to remove all other:
restrictions on production. True free trade, in short,
requizres that the active factor of production, Labor,
sball bave free access to the passive factor of
production, Land. To secure this all.wopopoly of Jaud
wust be broken vp, and the equal right of all to the
use of the wvatural elewents wust be secuvred by the
treatwent of the fand as the <cowmopn property fn
vsufruct of the whole people.[10]

A wajor eighteentb century source from which Hevry George had
found strength for his positicus on thbe Jand gquestion was fp the
Physiocratic writioegs. Tewn years before Swith, Turgot traced the
advent of lavd reot a8s a clajw ov production and its fmpact om
the distributiovn of wealth:

But the land filled wup, and was wore and more
cleared. The best Jands at length came to be all
occupied. Tbere remajvned for the Jast comers ouly the
sterile soils rejected by the first. But Jp the end
all land fouvnd its waster, and those who could mot bave
properties bad at first no otber resovrce than that of
exchaonging the labour of tbeir arws, io the ewployments



of the "stipendisry"” class, for the svperfluous portion
of the crops of the coultivsting Proprietor.[11]

By what logic or sense of justice were the few ©possessed of
greater rights te vpature thav the waoy? I Awerica, the
discussico of this question spread awong those fawiifar with
Locke, the Phbysiocrats avd Sovith., Bevnjswio Franklin described
himself as Ma.master "[ 1.2 ] of - "Pb YS'A; ocrat ie; ". and ; i1y a Jetter to
Alexander Swall io 1787 Frankliov wrote

I bave vot lost any of the privciples of political
economy you oonce knew we possessed of, but to get the
bad custows of the <country changed, and wnew ones,
though better, introduced, it is vecessary first to
tewmove the prejudices of the people, eulighten their

ignoravce, avd convince thew their iJinterests will be
promoted by the proposed chauge; sud this 3Js wnot the

work of a day. Our Jegislators asre all landbholders;
and they are not vyet persuvaded that all taxes arvre
fivally paid by the land... therefore we Thave been

forced jote the wode of indirect taxes, j.e., duties oum
importation of goods.[13]
Io AGRARTIAN JUSTICE (1795), Tow Paine alsc asttacked the injustice
perpetuated by the system of privilege wuvpoo which Evuropean
society was based. "Man did pot make tbe earth, and, though bhe

bad a vatural right to occupy {t," wrote Pajune, "be bad no right
to Jocate 3as bhis property im perpetuity asny part of it; uweither
did the Creator of the earth opev a Jand office, from wbénce
title deeds shouvld issuve... it Js tbe value of the improvement
only, and not the earth itself that is judividual property."[14]
"As bad Peunn avd would George, Pajvne declared that "Every

proprietor of cultivated land owes to the cowmuvnity a ground

tent, for I kuow of no better terw to express the idea by, fer



the leaod which be bolds; and it is frow this ground rent that the
fund proposed o this plav is to dissve."[15] As real wealth,
"jwprovements" were in Paine's winod true private property, while
"ground rents"” would cowpepsate others jo society for the liceuse
of titlebolding granted to those bolding lawd. Io this ©proposal
by . Paij I;I.e . is. V the. nissin g .. :.e....].e.m.e.u...t I . T T.e pub] ican - justice. -
Jefferson, thovgh not an adherent to any school of political
econowy, supported a wmeasure that would bhave perwmitted the
federal goveruwent to secure vecessatry tevenues by the Jevy of a
Jand tax agaiost the states.[16] This propousal was never
discussed at the Constitutiouwnal Conventiocn, even though the
precedent had beev establisbed under Article VIII of the Articles
of Counfederstion, which reads:

All «charges of war, avd 8]l]] other expemses that
shall be ivcurred for the cowmon defence or geveral
welfare, auvd allowed by the vnited states iv congress
assewbled, shall be defrayed out of 3 cowmwon treasury,
whichb sball be supplied by the several states v
proportion to THE VALUE OF ALL ©LAND WITHIN EACH
STATE. .. '

Jefferson's owo notes indicate that the substavce of this srticle
was put forth by New Jersey delegate Dr. Jobno Witherspoon,
recording that be "was of opinion that the value of lands and

houses was the best estimate of the wealth of a vation, and that

it was practicable to obtajom such a vaeluvatijon."[17]

Witherspoon cavm be forgivem for duncluding bouses {which are
part of production and therefore the private property of the

judividuval) ip bis scheme, ivnaswmuch as the emptiness of the



coutinent and low population acted to retard the rise of laud
values. Benjawin Franklin would be provenm all too correct 3o
predicting that the Jarge landowning joterests (at the time
alwmost everyone possessed of substantial weaslth in America) would
work tirelessly to resist baving to coutribute to the peneral

welfare ju proportion to the value of the license granted in the

form of titles to natvre. This ptinciple of justice becawe lost

in tbhe quest by Awericauns to cowbguer the vast covtivent avnd grab
what tbey could for thewselves. Alaska, ovt .country's last
frootier, is voique o that its government bas adopted nweasures
toc retaiv the revtal value of 4{ts 03] ©beatring lands for the
geveral welfare. Natiovally, only a swal) portion of ;Be renta)
value of Jand is collected by goverowent to offset its expenses
2pd tbereby reduce the burdeo of taxatioo ow actuval preductico.
Io fact, Jarge tracts of the  "public dowain'" are lessed to
private users at avoval rents far below whbat cowpetitive biddiug
would produce in the ptivate sector. Fedetral range tands are
leased lovmg-term to "tanchers” at a fractionm of true reotal

value; these sawme individvals are then free to turn around aopd

svblet the Federal lauds at great personal profit.[18]

Ovr system of land tevure has jts roots ipo the sawme body of
property law that produced a still-existing lsonded <class in
England. Nobe of the evlightened efforts by our founding fathers
were able to chavge that. Justice, inm our republic, will rewain

ap elusive gosl] vunti) we remedy this grave structural defect.



Labor and capital wust be ftéed to produce. Access to wmwature
wust be maxiwized. Awnd the econowmic vaslue of opatute w@ust be
collected Jo full to provide for the public 2vd oprivate goods
that contribute to a bumap existeunce charscterized by dignity.

As is often tbe case, the wost objective observations asre wmade by

ovtsiders. Of Awerics snd its Jaws, Alexis De Tocqueville wrote:

In Americs there are properly speaking, no farming
tenants; every wap owns the grouvvd he tilis, It wmust
be admitted that dewmocratic Jaws tend greatly to
jocrease the oumber of lavdowvers aond to diminish that

of farming tenauvts, Yet what takes places v the
Uoited States is much Jess attributable to the
jostitutions of the country than to the couvntry
itself. Io Awerica Javnd is cheap aud aspyove msy easily

becowme a landowner; its rteturvs are swall and its

produce cavvot well be divided between a Jandowner and

a farmer.[19]
We became wore productive; that is, wore adept at producing wore
from less. Thus, today the Jlaodowwner <covwwands a very Jarge
portion of production as <teut for the vse of land. As the
concentration of ownership coutioues toc Jincrease, we asre faced
with the challenge of ever iwmproviog productivity in order to
maivntain tbe stavdard of wellbeimg that has characterized our
socjety and given credibility to  dits dewocratic-republican
vature. The real reforw veeded -- the socialijzatijon of the valuve
of pature -- still suffers frow a2 cowbination of the power of the
privileged and a waontiug of the educational effort <called for by
Fraoklio. We way bave wissed the ovne wiudow of opportunity auv

society has really beevn given.
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